
Trademark Trial and Appeal Board Electronic Filing System. https://estta.uspto.gov

ESTTA Tracking number: ESTTA1143526

Filing date: 06/29/2021

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Proceeding 92025859

Party Plaintiff
Empresa Cubana Del Tabaco d.b.a Cubatabaco

Correspondence
Address

MICHAEL R. KRINSKY
RABINOWITZ BOUDIN STANDARD KRINSKY & LIEBERMAN PC
14 WALL ST, STE 3002
NEW YORK, NY 10005
UNITED STATES
Primary Email: mkrinsky@rbskl.com
Secondary Email(s): dgoldstein@rbskl.com, lfrank@rbskl.com
212-254-1111

Submission Other Motions/Submissions

Filer's Name Lindsey Frank

Filer's email lfrank@rbskl.com, mkrinsky@rbskl.com, dgoldstein@rbskl.com

Signature /Lindsey Frank/

Date 06/29/2021

Attachments 2019.10.16 Deposition Transcript MUSTAFA_p1.pdf(5126058 bytes )
2019.10.16 Deposition Transcript MUSTAFA_p2.pdf(5054968 bytes )
2019.10.16 Deposition Transcript MUSTAFA_p3.pdf(5333381 bytes )
Ex 1.pdf(285623 bytes )
Ex 2_p1.pdf(5804826 bytes )
Ex 2_p2.pdf(4931169 bytes )
Ex 2_p3.pdf(2289170 bytes )
Ex 3.pdf(2641444 bytes )
Ex 4_p1.pdf(2773682 bytes )
Ex 4_p2.pdf(3485908 bytes )
Ex 5.pdf(3176324 bytes )
Ex 6.pdf(4293104 bytes )
Ex 7.pdf(2834435 bytes )
Ex 8r.pdf(2778361 bytes )
Ex 9r.pdf(3411790 bytes )
Ex 10.pdf(1274864 bytes )

https://estta.uspto.gov


IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 
TRADEMARK TRIAL AND APPEAL BOARD 

 
In the matter of Trademark Registration No. 1147309 
For the mark COHIBA 
Date registered: February 17, 1981 
 
AND 
 
In the matter of the Trademark Registration No. 1898273 
For the mark COHIBA 
Date registered: June 6, 1995 
 -----------------------------------------------------------------------x  
EMPRESA CUBANA DEL TABACO, d.b.a. 
CUBATABACO, 

 Petitioner, 

v. 

GENERAL CIGAR CO., INC. 

 Respondent. 

: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 

Cancellation No. 92025859  
 

 

 -----------------------------------------------------------------------x  
 
 
 
 
 

Oral Cross-Examination, Re-Direct and Re-Cross Examination and Second Re-Direct of  
Shkumbin Mustafa, dated October 16, 2019 

 
 
 
 
 
 
 
 
 
 
 
 
* At Respondent’s request and solely in order to facilitate the orderly presentation of testimony 
in this proceeding, Petitioner has agreed to file this transcript even though Respondent noticed 
this oral examination.  
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1 Shkumbin Mustafa 

2 S H K U M BIN MUS T A F A, the witness 

3 herein, after having first been duly sworn to tell 

4 the truth, the whole truth and nothing but the 

5 truth relating to said matter, was examined and 

6 testified as follows: 

7 THE WITNESS: Yes. 

8 I BY MR. DEUTSCH: 

9 Q Can you state your name and 

10 address for the record, please. 

11 A Shkumbin Mustafa, 447 West 

12 47th Street, Apartment 9, New York, New 

13 York 10036. 

14 Q And are you appearing today 

15 pursuant to a notice of deposition? 

16 A Yes. 

17 Q Okay. I want to give you a 

18 couple of explanatory remarks before we go 

19 forward so you know what we're doing and 

20 obviously your counsel, Mr. Frank, can say 

21 what he wants to, but hopefully this is a 

22 neutral explanation of how this works. 

23 First of all, this is taken as 

24 trial testimony in a proceeding called 

25 Empresa Cuban a Del Tabaco d/b/a Cubatabaco 

L 

212-267-6868 
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Shkumbin Mustafa 

versus General Cigar Company, Inc. and 

Culbro Corp. For ease of reference, I'm 

going to call Petitioner, which is Empresa 

Cubana Del Tabaco, as Cubatabaco or 

Cubatabaco, if I remember, and I'm going to 

call my client, General Cigar Company, 

General Cigar, so rather than use the full 

corporate names. 

Now, this is testimony that is 

going to be submitted as trial testimony to 

the Trademark Trial and Appeal Board in a 

cancellation proceeding, which will 

determine the rights to register the mark 

Cohiba for cigars. That is to say, it is 

equivalent to giving testimony in court in a 

regular lawsuit, except there is no judge 

here, and although Mr. Frank may object to 

things that I ask you, questions that I ask 

you, you still have to answer them unless he 

directs you not to answer them. And the 

ruling on his objection will ultimately be 

made by the Trial Board that hears the whole 

case. 

212-267 -6868 

It's really important to get a 

Veritext Legal Solutions 

www.veritext.com 516-608-2400 
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1 Shkumbin Mustafa 

2 clear record because they're going to only 

3 see what goes into the transcript and so 

4 that means the court reporter has to hear 

5 both you and me. 

6 I will do my best to make my 

7 questions clear. If for some reason you 

8 don't understand a question, just tell me, I 

9 will try to rephrase it. I may rephrase a 

10 question if your counsel objects to its form 

11 as well. 

12 But assuming that there may 

13 come a point in time where he will say 

14 answer the question and you will have to do 

15 so to the best of your ability. 

16 I will be showing you 

17 documents, which will be marked as exhibits. 

18 These ､ｯ｣ｵｭｾｮｴｳ＠ come from the declaration 

19 that has already been submitted by 

20 Cubatabaco in its trial period. So the 

21 focus of today's examination will be on what 

22 you said in your declaration as well as the 

23 exhibits and video exhibits that were 

24 attached there, that's what I'm going to be 

25 asking you questions about. j 

212-267-6868 
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1 Shkumbin Mustafa 

2 If you can, and sometimes this 

3 is difficult, please let me finish a 

4 question before you start your answer . 

5 Again, that's for the clarity of record. 

6 And I will also try to, if there's an 

7 objection, I will try to stop and let the 

8 objection be phrased. You should do that 

9 too, again, so the clear record goes to the 

10 board at the end of the day. 

11 If you want a break at any 

12 time, please let me know and we will take 

13 that break and you can take as many as you 

14 want to. However, you aren't to consult 

15 with your counsel about your testimony 

16 during your trial deposition. The only time 

17 you should be consulting with him is if 

18 there's a question of privilege or other 

19 reason why he is ｩｾｳｴｲｵ｣ｴｩｮｧ＠ you or may 

20 instruct you not to answer my question. 

21 Any further questions about the 

22 process? 

23 A No, I understand. 

24 Q Okay. Are you aware that I 

25 Cubatabaco manufactures a Cuban cigar J 
212-267 -6868 
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Shkumbin Mustafa 

called the Cohiba? 

A Yes. 

Q And are you aware that the 

Cuban Cohiba cannot be commercially sold in 

the United States? 

MR. FRANK: Objection. 

Outside the scope of his 

declaration. 

Q You can answer. 

A Can you repeat the question 

again? 

Q Are you aware that the Cuban 

Cohiba Cigar cannot be sold legally in the 

United States? 

MR. FRANK: Objection as well 

on the basis of Federal Rules of 

Evidence 701. 

Q You can answer. 

A So you're asking if I know if 

Cuban --

Q If the Cohiba, Cuban Cohiba 

Cigar can be legally sold in the United 

States, that's my question? 

A 

212-267-6868 

I'm not 100 percent sure. 
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Shkumbin Mustafa 

Q Are you aware that there's an 

embargo in Cuba under United States that 

forbids the commericial importation of 

Cuban cigars into the United States? 

MR. FRANK: Objection. 

Outside the scope of the 

declaration. Objection on the basis 

of FRE 701. 

A I'm not sure. 

Q Have you ever undertaken a 

survey of American cigar smokers to 

determine their knowledge regarding the 

Cuban embargo? 

MR. FRANK: Objection. 

Outside the scope of the 

declaration and FRE 701. 

A Can you repeat the question 

again? 

Q Yes. 

Have you ever taken a survey of 

American cigar smokers to find out their 

knowledge about the embargo? 

A 

212-267-6868 

MR. FRANK: Same objection. 

I don't recall. 
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1 Shkumbin Mustafa 

2 Q Okay. Are you personally 

3 represented by any counsel at this 

4 deposition? 

5 A No. 

6 Q So Mr. Frank is not your 

7 lawyer at this deposition? 

8 A No. 

9 Q Okay. Is your current 

10 employer Siegelvision? 

11 A Yes. 

12 Q And that is 

13 S-I-E-G-E-L-V-I-S-I-O-N? 

14 A Yes. 

15 MR. FRANK: I would like to 

16 clarify for the record that we have 

17 retained the services of Siegelvision 

18 for the purpose of this litigation. 

19 MR. DEUTSCH: Okay. 

20 Q Is your current employer 

21 Siegelvision? 

22 A 

23 Q 

24 Siegelvision? 

25 A 

212-267 -6868 
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Shkumbin Mustafa 

communication consultancy. 

Q What does this mean? 

A That means we help 

organization define their identity, who 

they are, why should people care and why 

would they do business with them. We 

create visual identities for them, we 

create messaging for them, we create 

advertising and I am in charge of the 

digital experience for our clients and for 

Siegelvision. 

Q What's your title at 

Siegelvision? 

A My title at Siegelvision is 

director of digital experiences. My 

responsibility at Siegelvision is to define 

the entire digital strategy for 

Siegelvision and also for all our clients. 

Q Okay. Is Cubatabaco one of 

the clients of Siegelvision? 

A No. 

Q Have you provided any 

advertising or brand services to 

Cubatabaco? 

212-267-6868 
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Shkumbin Mustafa 

A No. 

Q Are you receiving any form of 

compensation for your appearance here 

today? 

A Personally, I am not, but 

Lindsey Frank's firm has hired Siegelvision 

and Siegelvision bills Lindsey's firm for 

my hourly fee. 

Q And do you know what your fee 

is going to be for appearing today? 

A Oh, it's $250 an hour, I 

believe still is. 

Q Okay. Do you share in any of 

that compensation that will be paid to 

Siegelvision, other than as an employee of 

Siegelvision? 

A I am an employee of 

Siegelvision, I get paid a salary, so I 

didn't get any direct compensation for this 

work that I've done. 

Q And so you don't anticipate 

receiving any bonus or specific share of 

the compensation that's going to be paid? 

A No. 

212-267 -6868 
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Shkumbin Mustafa 

Q This is where I have to finish 

the question? 

A Sorry. 

Q You don't expect to receive 

any bonus or other specific share 

compensation that's going to be paid to 

Siegelvision by Mr. Frank's law firm? 

A No. 

Q Okay. All right. I am going 

to mark as Exhibit 1. 

(Declaration of Shkumbin 

Mustafa was marked for identification 

as Respondent's Exhibit 1 as of this 

date. ) 

Q This is your declaration 

without exhibits. 

MR. DEUTSCH: Let's go off the 

record. 

(Discussion held off the 

record. ) 

MR. DEUTSCH: Thank you for 

the extra time. 

Q Now, you have in front of you 

Exhibit 1, Respondent's Exhibit 1. J 
212-267 -6868 
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Shkumbin Mustafa 

Is this your declaration 

A Yes. 

Q filed in this case. 

What date did you execute the 

declaration? 

A I mean 

Q It should be on the last page. 

A Last page. (Perusing) . 

December 19th, 2018. 

Q That is about ten months ago; 

is that right? 

A Yes. 

Q Did you write your 

declaration? 

A I did not write my 

declaration. 

Q Who wrote your declaration? 

A I don't know. 

Q How did you receive your 

declaration for review before you executed 

it? 

A 

Q 

A 

212-267-6868 

I believe I received an email. 

Who did it come from? 

It came from Lindsey. 
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Shkumbin Mustafa 

Q Mr. Frank? 

A Mr. Frank. 

Q Counsel for Cubatabaco? 

A Yes. 

Q Did you receive any 

compensation for the work described in your 

declaration? 

A No. 

Q Did Siegelvision receive any 

compensation for the work that's described 

in your declaration? 

A No, aside from being billed 

for the work I've done before, but I don't 

think so. 

Q Is it accurate to say that 

Cubatabaco or Mr. Frank's firm was billed 

at your hourly rate for the work that's 

described in the declaration? 

A Yes. 

Q Okay. Is there any agreement 

under which you or Siegelvision will 

receive any additional compensation if 

Cubatabaco is successful in this 

cancellation proceeding? 

212-267-6868 
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Shkumbin Mustafa 

A No. 

Q There's no bonus or success 

fee arrangement in place? 

A No. 

Q Have you ever previously 

testified at the trial phase of any lawsuit 

proceeding or arbitration? 

A No. 

Q Okay. Have you ever 

previously testified in any deposition? 

A No. 

Q Have you previously been 

qualified as an expert in any lawsuit 

proceeding or arbitration? 

A No. 

Q Have you ever submitted an 

expert report in any lawsuit proceeding or 

arbitration? 

A No. 

Q Have you ever participated in 

the preparation of any expert report that 

was submitted by someone else in any 

lawsuit proceeding or arbitration? 

A No. 

212-267 -6868 
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1 Shkumbin Mustafa 

2 Q Are you taking any medication 

3 today that could affect the truthfulness or 

4 accuracy of your sworn testimony? 

5 A No. 

6 Q Are you suffering from any 

7 medical or mental or physical condition or 

8 disease that could affect the truthfulness 

9 or accuracy of your sworn testimony? 

10 A No. 

11 Q Did you do anything to prepare 

12 for your trial testimony today? 

13 A Spoke to Lindsey. 

14 Q And when did you speak to him? 

15 A Last week. 

16 Q Last week. 

17 What did you and he speak 

18 about? 

19 

20 

21 

22 

23 

24 

25 

MR. FRANK: Objection. 

Objection. I instruct the witness not 

to answer -- I instruct the witness 

not to answer. 

MR. DEUTSCH: On what basis? 

MR. FRANK: Of work product 

L 
and attorney-client privilege. 

212-267-6868 
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Shkumbin Mustafa 

MR. DEUTSCH: But you agree 

he's not your client? 

MR. FRANK: We've retained 

Siegelvision to assist in this 

litigation. 

MR. DEUTSCH: Is there a 

representation agreement under which 

Siegelvision has agreed to have you be 

their attorneys? I don't understand 

the attorney client. 

MR. FRANK: No, so just work 

product, it's work product privilege. 

MR. DEUTSCH: Okay. Your 

direction is on the record. 

Q Besides Mr. Frank, did you 

speak with anyone else to prepare your 

trial testimony today? 

A No. 

Q Okay. Do you know what the 

nature of the was the engagement between 

Siegelvision and the Rabinowitz Boudin firm 

in writing? 

A 

Q 

212-267-6868 

I don't know. 

Have you ever seen it? 
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1 Shkumbin Mustafa 

2 A No. 

3 Q Who within Siegelvision would 

4 know the contents of that representation 

5 agreement? 

6 A Chief administrator officer, 

7 Lucille de Cristofaro and our CEO Alan 

8 Siegel. 

9 Q Okay. If you look at 

10 paragraph 1 of your declaration, which is 

11 Respondent's 1, it says here that the 

12 Rabinowitz firm "engaged Siegelvision to 

13 have me make an audio and video recording 

14 of operations I took on my laptop computer 

15 and described below." 

16 Do you see that? 

17 A Where is that? 

18 Q It's the first paragraph and 

19 the last sentence. 

20 A Make an audio and video 

21 recording of operation I took on my laptop 

22 computer described below, yes. 

23 Q You do see it. 

24 Was that the entire scope of 

25 service that Siegelvision was retained to 

212-267 -6868 
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Shkumbin Mustafa 

provide to the Rabinowitz Boudin firm in 

this proceeding? 

A Yes. 

MR. FRANK: Objection. 

Outside the scope of the deposition. 

MR. DEUTSCH: Okay. 

Q But your answer is yes? 

A Yes. 

Q I'm sorry, "yes"? 

A Yes. 

Q Every so often, you have to 

say it so she can get it. 

A Speak louder. Sure. 

Q Thank you. 

Now, this says that you were 

"engaged to make an audio and video 

recording of operations I took on my laptop 

computer and describe below," correct? 

Am I reading it correctly? 

A To have me make an audio and 

video recording of operations I took on my 

laptop computer and described below. 

Q You also performed and 

recorded operations on your mobile device? 

212-267-6868 
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Shkumbin Mustafa 

A Yes. 

Q So that's in addition to, that 

was also part of the services that 

Siegelvision was engaged to provide your 

operations on your mobile device; is that 

correct? 

A Yes. 

Q Sorry. Once again, I have to 

finish the question then you can say yes. 

A (Indicating. ) 

Q So your answer is yes? 

A Yes. 

Q Let's turn to the second 

paragraph of your declaration. You say, 

"On October 20, 2017, I recorded a video of 

a review I did on my mobile device of the 

posts that Instagram users have posted to 

Instagram with tags to General Cigar 

COHIBA" COHIBA all in capitals 

"Instagram account." 

Do you see that? That's the 

first sentence of the second paragraph of 

your declaration. Paragraph No.2, it's 

still on the first page. 

212-267 -6868 
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Shkumbin Mustafa 

A Yes. 

Q You see that? 

A Yes. 

Q Okay. Were you instructed to 

undertake the review you described here? 

A Yes. 

Q Who instructed you to do that? 

A Lindsey Frank. 

Q Can you give me the terms, as 

best you understand them, that Mr. Frank 

used and the instructions he gave to you? 

Do you recall what he said he 

wanted you to do? 

A I don't recall exactly what he 

told me to do, but just to show what my 

experience as a user would be to do certain 

things. 

Q And when Mr. Frank instructed 

you, did he do so verbally, that is to say, 

by speaking to you, or did he give you 

written instructions? 

A Verbally. 

Q And was he with you on 

October 20, when you recorded this video? 

212-267-6868 
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Shkumbin Mustafa 

A I did all the recordings on my 

own. 

Q So no one else was in the room 

at the time that you did the recordings? 

A No, no. 

Q Okay. Did you take any notes 

or other writing when Mr. Frank instructed 

you what to do, so that you would have that 

in front of you when you were doing the 

review? 

A I don't remember. I usually 

take notes, but I don't remember, though. 

Q Is it likely that you took 

notes? 

A Likely I took notes. 

Q Okay. Do you know where those 

notes are today? 

A I can bring all my orange 

books, I don't know where they are, maybe I 

don't have them anymore. 

Q Do you know if you retained 

them or you destroyed the notes? 

A 

Q 

212-267-6868 
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Shkumbin Mustafa 

they would be in what you described as 

orange books; is that correct? 

A Yes. 

Q And what are orange books? 

A It's our Siegelvision notebook 

that we have to make notes when we discuss 

with clients their projects. 

Q Do you typically retain those 

orange books while you are still working 

for a client? 

A Not anymore. 

Q When did you stop doing that? 

A When the project is over, I 

throw them away when the book is complete. 

I get rid of them because I usually put 

those in a computer after a while. 

Q So did you transfer the notes 

of whatever Mr. Frank instructed you to do 

to your computer? 

A No. 

Q How do you recall that? 

A Because I it was the 

most it was not a job for a client that 

I had to do, so. 
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Veritext Legal Solutions 

www.veritext.com 516-608-2400 



Page 24 

1 Shkumbin Mustafa 

2 Q I'm sorry. I don't quite 

3 unders tand. 

4 What does that mean? 

5 A So when we work with clients 

6 for Siegelvision. 

7 Q Yes. 

8 A I keep those records and we 

9 share with our project manager so they can 

10 come up with recommendations for the work 

11 we're hired to do. 

12 Q And why didn't you do that in 

13 this case? 

14 A Because it was not a part of 

15 sharing with anyone else but myself, so. 

16 Q Would you say that the job you 

17 were asked to do was a simple job compared 

18 to the work you normally do? 

19 A Yes. 

20 Q Would you say that the job 

21 work could have been done by someone 

22 without your qualifications as director of 

23 digital experiences? 

24 A Yes. 

25 Q Work could have been done by J 
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Veritext Legal Solutions 

www.veritext.com 516-608-2400 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

) 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

) 

Page 25 

Shkumbin Mustafa 

anyone who is familiar with the internet 

and used it in the past? 

A Yes. 

Q Okay. Going back to the 

declaration. It says in the first sentence 

that you did the video on October 20th and 

then it says that on February 13th, 2018, 

you recorded a audio narration of the 

actions you took on October 20th, 2017 and 

had recorded it in video. 

You would have been able to 

make an audio recording of the actions as 

you took them on October 20, correct? You 

had the equipment to make an audio recording 

at the same time that you did the video 

recording? 

A No. Actually, I did not have 

my microphone at that time and it's a very 

different process when you just record a 

screen shot on the laptop or on the mobile. 

It's very different than going over the 

audio, that's two different, basically, 

jobs. 

Q 

L--____ _ 
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Siegelvision has devices other than your 

phone for recording audio, correct? 

A We're not as sophisticated as 

you think. 

Q Do you have a tape recorder? 

A I don't have a tape recorder. 

Q Does someone else have a 

another smart phone that can record sound? 

A Sure. 

Q Could you have borrowed 

another smart phone to record sound at the 

same time as you were making video 

recordings of actions on your smart phone? 

A Probably. 

Q It wasn't impossible to do a 

simultaneous audio recording at the time 

you were doing these operations on your 

laptop or your mobile, correct? 

A Not impossible. 

Q You chose not to make an audio 

recording; is that correct? 

A At that time, I was supposed 

to do only the video. 

Q 

212-267 -6868 
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2 didn't know that an audio recording would 

3 be desired by the law firm that had 

4 retained Siegelvision? 

5 A I don't remember that. 

6 Q Did there come a later time 

7 after you completed your audio recording 

8 where you were told that you should make a 

9 video recording I'm sorry, I am going to 

10 start over the question. 

11 Did there come a time when you 

12 were told that it was necessary for you to 

13 make an audio recording narrating the 

14 actions you took at the time you had 

15 previously made the video recording? 

16 A Yes. 

17 Q And when were you told this? 

18 A I don't remember the day. 

19 Q Who told you this? 

20 A Lindsey. 

21 Q Did he tell you why he wanted 

22 you to make an audio recording? 

23 A So we can be clear in front of 

24 the judges, in front of the other 

25 attorneys, to what my actions are because 
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for some people, this might look just 

nonsense, so it's much better to explain 

with words my actions throughout the whole 

process. 

Q Did you take any notes at the 

time that you were making your video 

recordings prior to making the audio 

recording? 

A I don't remember. 

Q When you made the audio 

recordings, were you reading off of a 

script or were you narrating what you were 

doing impromptu, off your head? 

A I was reading off the script. 

Q And when was that script 

prepared? 

A I don't know. 

Q Did you prepare the script or 

did someone else prepare the script for 

you? 

A 

Q 

A 

Q 

212-267 -6868 
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Mr. Frank? 

A Yes. 

Q So in the audio narration that 

we hear on some of the multimedia files 

that Cubatabaco has submitted, you're 

reading Mr. Frank's words, not your own? 

A I'm reading the letter that 

was given to me of the action that I took 

on the video. 

Q Okay. But those are not words 

you wrote, those are words that counsel for 

Cubatabaco wrote? 

A Correct. 

Q Prior to the time that you did 

the audio recordings, and you mentioned a 

number of them in your declaration, had you 

looked at the video recordings again? 

I will rephrase that so it's 

clearer. And I will try to make it sort of 

a broader question. 

On day one, you made a video 

recording, on day 100 you made an audio 

recording to narrate what you had done on 

the video recording. 
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Did you look at these video 

recordings at any time prior to the time you 

made the audio recording? 

. A Yes. 

Q And when did you do that? 

A I don't remember the date, but 

I did look at them. 

Q And you looked at all of them? 

A Probably not. 

Q Do you remember which ones you 

looked at? 

A I don't. 

Q Okay. Now, there's an 

reference here in paragraph 2 to an editor 

named Morgan Kern, engaged by the 

Rabinowitz firm, who created an audio 

visual recording that synched your recorded 

audio narration to the video you had 

recorded. 

When you did the audio 

narration, was Mr. Kern present? 

A No. 

Q Was anybody present? 

A No. 

-----, 
I 
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Q Including Mr. Frank, he was 

not present? 

A He was not present. 

Q So is it accurate to say that 

you then have audio files in which someone 

else synched to the video files you had 

previously taken? 

A Yes. 

Q And you had no responsibility 

for the synching; is that correct? 

A No responsibility. 

Q Okay. So we're going to mark 

as Respondent's 2 what is marked in your 

declaration as Annex 2. 

It's in four parts and we have 

retained the dividers that divided into 

parts and I will refer them to you as we go 

along. 

(199-page Annex 2 to the 

Declaration of Shkumbin Mustafa was 

marked for identification as 

Respondent's Exhibit 2 as of this 

da te . ) 

A 

212-267-6868 
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2 Q Take a look at this. I will 

3 ask you specific questions about specific 

4 pages in this. 

5 A Okay. 

6 I Q This is divided into four 

7 parts, parts 1 through 4. 

8 Did you divide it into four 

9 parts or was it done by someone else? 

10 A Not me. 

11 Q Okay. Now, is it accurate as 

12 stated in paragraph 2 of your declaration, 

13 actually, this is more 2A, that Annex 2 is 

14 a PDF file that completely and accurately 

15 represents the video you recorded on 

16 October 20, 2017 and the narration you 

17 recorded on February 13th, 2018? 

18 A Where are you reading this, I 

19 don't see it? 

20 Q I'm looking at paragraph 2A, 

21 which is on the second page. 

22 A Okay. 2A, okay. 

23 Q And I'm asking you if you can 

24 confirm that the Respondent's Exhibit 2 

25 which I handed to you. 
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A Yes. 

Q Is the PDF file that is 

referred to in paragraph 2A of your 

declaration? 

MR. FRANK: I'm going the 

object to the introduction of this 

exhibit, which is not an accurate 

representation of Exhibit 2, it's not 

in color. 

MR. DEUTSCH: I will point out 

that it's not in color, to that extent 

it's not accurate, but we didn't want 

to spend the money. 

Q Other than the fact that this 

is in black and white and the originals are 

in color, is this the same thing as Annex 2 

which was attached to your declaration? 

A Yes. 

Q Okay. Now, are all the 

recordings that are represented here, they 

were taken off your mobile device? 

A All of this is my mobile 

device. 

Q What mobile device did you use 

-I 

I 
I 
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for the recording? 

A It's my iPhone 10, I think, I 

believe. 

Q So this, as of October 20, 

2017, you owned an iPhone 10, this was an 

iPhone 10? 

A Good question. Now I have an 

iPhone 11 Pro, I just switched, so I don't 

recall. It's an iPhone, I have always had 

an iPhone, so we can check my contract. 

Q Okay. Are these photographic 

images of your actual mobile device images 

displayed on it or is this a recording of 

the screen shots with a figurative device 

around it? 

A What? 

Q Let me ask you this: Did you 

rig your phone on some sort of device and 

have a recorder recording your actual phone 

while it displayed images? 

A So there's an app called 

Director, you connect through cable to your 

computer, and it creates a screen shot that 

shows exactly this. Like this is your 
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phone. 

Q Okay. 

A Now, it's not the exact image 

of my phone. My phone is not there, but 

just the app creates a screen shot and 

whatever is happening on my phone is 

recorded on the laptop. 

Q So the screens accurately 

depicted what was on your phone at that 

time? 

A Yes. 

Q Is that correct? 

A Yes. 

Q Of the image of a device is 

just created by the software in the 

Director program? 

A Yes. 

Q Okay. What was the software 

that you used to record the video? 

A Director. 

Q Do you know what version or 

edition it was? 

A 

Q 

212-267-6868 
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video recording, was any editing done to 

the recording? 

A Say that again, please? 

Q We have received multimedia 

files on a DVD disk, which are annexes to 

your declaration, which was submitted to 

the TTAB by counsel for Cubatabaco. 

Were any of those files edited, 

other than to add a commentary track, add 

the audio recording, prior to the time that 

they were burned to a DVD? 

MR. FRANK: Objection. Vague. 

Q You can answer. 

A There was no editing of the 

videos that were recorded on my computer, 

aside from cutting the last two seconds 

when I'm stopping the recording, so you 

don't see the movement of my mouse or 

anything like that, that's it. 

Q So each of the files that we 

have received in connection with your 

declaration have gone to the TTAB, just to 

be clear, everything from start to finish 

is recorded and nothing has been edited out 
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in the middle? 

A Nothing has been edited out in 

the middle. 

Q Okay. 

A As far as I remember. 

Q And is that also true for the 

recordings you made on your laptop 

computer? 

A As far as I remember, yes. 

Q And what laptop computer did 

you use to make recordings? 

A I have an Apple Air, I think, 

or Mac Pro. 

Q You don't know which one? 

A I don't know which one. 

Q Do you know which one you had 

on October 20th, 2017? 

A It's the same laptop that I 

believe I've always had. It's an Apple 

laptop. 

Q Do you know what model? 

A No. 

Q Do you know what software it 

was running at the time you did this? 
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I'm sorry - -

MR. FRANK: Objection. 

Q What system software? 

A Off my Mac operating system? 

Q Yes. 

A No. 

Q Okay. What software did you 

use to record video screen shots from your 

laptop computer? 

A I used the QuickTime, I 

believe. 

Q What's QuickTime? 

A QuickTime is a software that 

allows you to record screen shots to play 

videos, to record audio on your computer, 

and I believe it sort of comes standard 

these days with any of the Mac operating 

system. 

Q Okay. And QuickTime, is it 

correct that at the time you made these 

recordings, QuickTime was able to record in 

realtime the operations that you were 

performing on your laptop computer? 

A 
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Q Were any of the files created 

in QuickTime edited in any manner before 

they were submitted to the TTAB, other than 

to add an audio track? 

A Not as I recall. 

Q Okay. Now, you say that when 

you did the audio narration, you were 

reading off a script that had been provided 

to you by counsel for the petitioner, 

Cubatabaco, correct? 

A Yes. 

Q Did you and that counsel 

discuss what was in that script at any 

point before you read it or did you just 

read what you were handed? 

A I just read what was handed. 

Q Okay. Let's start with the 

Respondent's Exhibit 2, which is the annex 

to your declaration, that's Annex 2. 

Now, is it accurate that these 

are screen shots in PDF form of the 

operations that you undertook on 

October 2017 with your mobile device? 

A 
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Q And the purpose of this was to 

show a review you did of posts the users 

have tagged to Instagram, General Cigar's 

Instagram account for Cohiba, correct? 

A Yes. 

Q So let's go to the I'm 

going to read page numbers, if you see in 

the center there, there's an -- it says 200 

TTABVUE 17? 

A Mm-hmm. 

Q That's the reference I will 

give you when I want to direct you to a 

particular page. So this is the page I 

want you to take a look at. 200 TTABVUE 

17. It says, "I opened up a web browser on 

my mobile device and ... " 

What web browser did you use? 

A I used the Safari, the third 

one from the bottom. 

Q Before using this device, did 

you clear the cache on your mobile browser? 

A No. 

Q Did you clear cookies on your 

mobile browser? 

L 
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A No. 

Q On the recordings you made on 

your mobile device or laptop, did you clear 

cookies or cache before making the 

recording? 

A No, not as I recall. 

Q Okay. Now, this shows that 

you opened up the web page to 

WWW.Cohiba.com, correct? 

A Yes. 

Q As shown on page 200 TTABVUE 

18. 

Were you instructed to go to 

that page? 

A Yes. 

Q By Mr. Frank, correct? 

A Yes. 

Q Okay. And after you were 

instructed to go to that page, what was 

Mr. Frank's next instruction to you? 

MR. FRANK: Objection. 

MR. DEUTSCH: On what basis? 

MR. FRANK: 

As s_u_m_ e_S __ f_a_c_t_ s __ n_o t J in evidence. 
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MR. DEUTSCH: Okay. 

A Scrolling down? 

Q Okay. You eventually scrolled 

down to the Instagram camera icon, correct, 

that's shown on 200 TTABVUE 22, correct? 

A Yes. 

Q Did Mr. Frank instruct you to 

go to the Instagram camera? 

A Yes. 

Q Okay. And I am not going to 

use the video file because it's easier to 

see. I have some questions on it. 

I am now putting up on the 

monitor that's in the conference room, the 

file which has been marked as Annex 1, which 

we understand to be the same images, other 

than they are in color, as those in Annex 2, 

which we've marked as Respondent's 2. 

Does this appear to be the 

video file that you recorded back in 

October 2017? 

A 

Q 

212-267-6868 
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(Video playing.) 
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Q Okay. I have paused it at 

about 38 seconds into the video. I will 

start asking you some questions because we 

have larger, in color, photos. I will ask 

you to reference the video file with an 

understanding that we're looking at the 

same thing in black and white here. 

So is it accurate to say, then, 

when you go to the Cohiba, General Cigar 

Cohiba Instagram site on October 20th, this 

was the first thing that you saw? 

A Yes. 

Q Which is a screen with Cohiba 

cigars at the top, a symbol of Cohiba with 

a red dot, some text, and then photographs 

below, correct? 

A Yes. 

Q Okay. I am going to continue 

to play now. 

(Video playing.) 

Q Okay. You say you tapped on 

one of those pictures? 

A 

Q 

212-267-6868 
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2 picture to tap on or were you told to tap 

3 on a particular picture? 

4 I A I was told. 

5 Q How were you told? 

6 A "Click on this picture." 

7 Q Who told you that? 

8 A Lindsey. 

9 Q Did he do so in writing or did 

10 he do so verbally? 

11 A I don't recall. 

12 Q He wasn't in the room on the 

13 day you did this video recording, correct, 

14 I isn't that what you just testified to? 

15 A Yes, I testified that he was 

16 not in the room. 

17 Q Okay. So how did you know to 

18 click on that particular picture, there are 

19 ten or so pictures above it? How did you 

20 know that picture was the picture you 

21 needed to click on? 

22 A This was from previous 

23 meetings I believe. I actually don't 

24 recall this part. 

25 Q Okay. So you don't recall how 

212-267-6868 
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2 you were instructed or when you were 

3 instructed to click on this particular 

4 picture other than the other pictures that 

5 appear on the Instagram site; is that 

6 accurate? 

7 A Say that again. 

8 Q Is it accurate to say that, as 

9 you're sitting here today, giving sworn 

10 testimony, you don't recall how it was that 

11 you were instructed to click on this 

12 particular picture, you don't know if it 

13 was verbal, you don't know if it was in 

14 writing and you don't know when it 

15 happened? 

16 A Right. Can you give me a few 

17 seconds? 

18 MR. FRANK: Objection. 

19 Compound question. 

20 Q Sure. Think about it. 

21 A I know I was told, but I 

22 don't I remember I was on my own. Hmm, 

23 I don't recall. 

24 Q But you do recall that at some 

25 point you were instructed to click on this 
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particular picture? 

A Yes. 

Q And you were not instructed to 

click on any of the other pictures 

preceding this picture; is that correct? 

A No. 

Q No, am I right, you were not 

instructed? Is it correct to say, that 

Mr. Frank did not instruct you to click on 

any of the pictures preceding the first 

picture that you clicked? 

A No. Just, I believe he told 

me to click in one of the the certain 

pictures. 

Q Okay. That's fine. 

(Video playing.) 

Q Okay. So he told you to click 

on the picture that has sticks and barrels. 

(Video playing.) 

Q So this is the picture, it's a 

picture of Redbreast whiskey with two 

cigars in a glass next to it. It appears 

at page 200 TTABVUE 26. It's 51 seconds 

into the video. 
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2 in front of you 

3 A No. I'm 

4 Q that said tap on this 

5 particular picture? 

6 A I can't recall this. I'm 

7 trying to go back in time, I'm trying to 

8 figure it out, this whole thing. 

9 Q Okay. Is it fair to say you 

10 still don't recall these circumstances? 

11 A I don't recall. I'm trying 

12 very hard to remember the situation right 

13 now. 

14 Q Okay. We will keep going and 

15 if you remember something, you will tell 

16 me? 

17 A Yes. 

18 Q So you stopped on another 

19 picture that Mr. Frank instructed you to 

20 stop on? 

A Yes. 21 

22 Q And you recorded the screen 

23 shot, correct? 

24 A Yes. 

25 L Q 

212-267-6868 

All right. 

Veritext Legal Solutions 

www.veritext.com 516-608-2400 



Page 49 

1 Shkumbin Mustafa 

2 (Video playing.) 

3 Q I am stopping at 200 TTABVUE 

4 32 . 

5 Do you know why you were asked 

6 to tap on rondejeremy screen shot? 

7 A No. 

8 Q Do you know who rondejeremy or 

9 the person depicted here is? 

10 A No. 

11 MR. FRANK: For clarity, by 

12 124 you mean one minute and 24 

13 seconds? 

14 MR. DEUTSCH: That's correct. 

15 

16 Q 

(Video playing.) 

So you backed out of this 

17 picture and went back to the main Instagram 

18 photo face, correct? 

19 A Yes. 

20 Q Which we're seeing at one 

21 minute and 31 seconds and which corresponds 

22 to 200 TTABVUE 34. 

23 (Video playing.) 

24 Q Now, you tapped on a picture 

25 showing a man's hand with some rings, 
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holding what appears to be holding a Cuban 

Cohiba Cigar, which has the heading 

drin king, correct? 

A Yes. 

Q Again, you were instructed by 

Mr. Frank to tap on this particular 

picture, correct? 

A Yes. 

Q Be you don't know why he 

wanted you to tap on this particular 

picture? 

A No. 

Q He didn't explain that to you? 

A No. 

Q And you don't recall, again, 

the form in which his instructions were 

given? 

A I don't. 

Q Okay. 

(Video playing.) 

Q Do you know, by the way, the 

user that's shown as drin_king which 

appears at one minute 45, 200 TTABVUE 37, 

do you know whether that's a user in the 
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I 

2 United States or a user outside of the 

3 United States? 

4 A I would not know that. 

5 Q Okay. And you don't know that 

6 with respect to any of the users that you 

7 clicked on, is that correct, you don't know 

8 whether they're in the U.S. or not in the 

9 U. S.? 

10 MR. FRANK: Objection. Vague. 

11 Q Is that correct? 

12 A This particular case, I don't 

13 know. 

14 Q Okay. You see there a 

15 reference to Volstead UK, under the Sam W. 

16 Martin? 

17 A Yes. 

18 Q UK means United Kingdom? 

19 MR. SEDDIGH: Objection. 

20 A Yes, but that's an account. 

21 (Video playing.) 

22 Q Okay. I am now stopping at 

23 one minute and 58 seconds. This 

24 corresponds to the image at 200 TTABVUE 41. 

25 It shows a hand holding what appears to be 
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2 a Cuban Cohiba Cigar. 

3 Were you instructed by 

4 Mr. Frank to tap on this particular picture? 

5 A Yes. 

6 Q Did he explain why? 

7 A No. 

8 (Video playing.) 

9 Q I will stop at two minutes and 

10 11 seconds in the video file, corresponding 

11 to 200 TTABVUE 44. 

12 Did you tap on this picture 

13 because you were instructed to do so by 

14 Mr. Frank? 

15 A Yes. 

16 Q Do you know why he wanted you 

17 to tap on this particular picture? 

18 A No. 

19 Q Do you know what relevance 

20 that has to anything in this case, the 

21 picture does? 

22 A 

23 

24 record. ) 

25 Q 
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Mr. Mustafa, with your video. 

(Video playing.) 

Q NOw, we're now at 219 of the 

video. It corresponds to 200 TTABVUE 45. 

Now, this shows certain tags 

that appear in the photo, correct? 

A Yes. 

Q How do you make those tags 

appear? 

A You touch the photo. 

Q With your pointer of your --

or your how do you --

A If you're using the phone, you 

use your finger, but if you're using the 

screen, you use your mouse. 

Q Okay. And this is a feature 

of all photos posted to Instagram, if there 

are tags, they will be revealed if you take 

those actions? 

A Yes. 

Q NOw, where there's a photo on 

Instagram that i ,s tagged, can you tell 

whether it's been tagged by the person who 

posted it or by someone else? 
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A Yes. 

MR. FRANK: Objection. Beyond 

the scope of the declaration. 

Q Okay. How can you tell? 

A We are, I am, in an account of 

sticksnbarrels, which means I am looking at 

that account or that person's posts or 

content, therefore, it is his post. 

Q Okay. Is it possible for 

someone to go on to a photograph already 

posted on Instagram, other than the user, 

and post their own tags to a photo? 

MR. FRANK: Objection. Beyond 

the scope of the declaration FRE 701. 

A Yeah, I was not told to go 

deeper into this stuff, just 

Q I understand. That's not my 

question. From your knowledge of 

Instagram 

A Yes. 

Q -- which you in fact are 

testifying to, which your declaration 

testifies to. 

____ D_O you know whether photos ｣｡ ｾ＠
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be tagged by someone other than the user who 

first posted the photo? 

MR. FRANK: Same objection. 

A If you're posting from your 

account, you are responsible, you're in 

possession of that account, so no one else 

could. 

Q So is it your testimony that 

Instagram is arranged in such a way that if 

an Instagram user posts a photograph, only 

the Instagram user can post a tag to that 

photograph? 

MR. FRANK: Same objection. 

Beyond the scope of the declaration 

and FRE 701. 

A I don't know. I was doing a 

user experience. 

Q Okay. Are you able to answer 

my question as to whether on Instagram 

someone other than the user of a posted 

photograph can tag that photograph? 

MR. FRANK: Same objection. 

A All I did was to scroll down 

on an Instagram account, that's it. 
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2 MR. DEUTSCH: Can you read my 

3 question back to the witness. 

4 Q I don't think you're 

5 answering, so I will ask you, to the best 

6 of your knowledge, if you can answer the 

7 I question. 

8 MR. DEUTSCH: Please read it 

9 back. 

10 (Question was read back by the 

11 court reporter.) 

12 Q Can you answer that question? 

13 A It feels like it's the same 

14 question of the one before, that if you are 

15 the account holder, you can tag any of your 

16 content, but nobody else can tag the same 

17 post on your account. 

18 Q So, for clarity sake, to put 

19 it back to my question, you're saying that 

20 no one other than the user that posted the 

21 photograph can tag that photograph, it's 

22 locked to everyone else; is that right? 

23 MR. FRANK: Objection. Asked 

24 and answered and beyond the scope of 

25 the declaration, FRE 701. 

l 
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2 A You're correct. 

3 Q That's correct, okay. 

4 Now, do you know why the user 

5 uses the name sticksnbarrels, put these tags 

6 on this photograph? 

7 MR. FRANK: Objection. Beyond 

8 the scope of the declaration, FRE 701. 

9 Q What's your answer? 

10 A No. 

11 Q Did you ever attempt to 

12 communicate with the user who uses the name 

13 sticksnbarrels to find out what was in his 

14 or her mind at the time that they fixed 

15 these tags to this photo? 

16 A No. 

17 MR. FRANK: Objection, same 

18 I objection. 

19 Q Your answer is no? 

20 A No. 

21 Q For the record, we're going 

22 back to the video, that is Annex 1 to the 

23 witness's declaration. 

24 (Video playing.) 

25 Q Okay. You scroll down to a 
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picture of a man's hand holding a Cohiba 

Cigar. This is at two minutes and 28 

seconds of the video file. It's also an 

image seen at 200 TTABVUE 48; is that 

correct? 

A Yes. 

Q How did you pick this picture 

to tap on? 

A I I didn't, I was told to 

pick. 

Q Mr. Frank told you to tap on 

this? 

A Yes. 

Q And this is a photo that 

appears to be posted an account user named 

thehomohumidor, all one word, correct? 

A Yes. 

Q Okay. Now we're going back to 

the video. 

(Video playing.) 

Q I have stopped it at two 

minutes and 53 seconds into the video file 

that is Annex 1. 

This is an image that 
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corresponds to the page 200 TTABVUE 53, 

correct? 

A Yes. 

Q And did Mr. Frank instruct you 

to tap on this picture? 

A Yes. 

Q And he didn't instruct you to 

tap on any other pictures in between the 

one we were just talking about and this 

one, correct? 

A I don't recall that part. 

Q To be clear, you scrolled past 

all the pictures where you were not told to 

tap on, correct? 

A Yes. 

MR. FRANK: Objection. Vague. 

(Video playing.) 

Q For the record, we're going 

back and continuing to look at the video 

files. I am stopping at three minutes and 

nine seconds. 

There is an image there that 

corresponds to the image 200 TTABVUE 56. J 
Again, is this an image that 

-
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you were instructed by Mr. Frank to tap on? 

A Yes. 

Q You don't know why he 

instructed you to tap on this? 

A No. 

Q We're going back to the video. 

(Video playing.) 

Q And now I am stopping at three 

minutes and 32 seconds of the video file. 

Does this appear to correspond 

to the video image shown at 200 TTABVUE 61; 

is that correct? 

A Yes. 

Q And this is for an internet 

user called jake_da_tank, correct? 

A Yes. 

Q You tapped on this solely 

because you were instructed by Mr. Frank to 

do so, correct? 

A Yes. 

MR. FRANK: Objection. 

Q He didn't tell you why he 

wanted you to tap on this image either, did 

he? 

---- ---
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MR. FRANK: Objection. 

A No. 

Q We will go back to the video. 

(Video playing.) 

Q Okay. I am stopping at 346 on 

the video file and an image that 

corresponds to 200 TTABVUE 64. 

You say you tapped on Match 

Lounge, the name of the internet user, 

correct? 

A No. 

Q I'm sorry, the name of the 

Instagram user? 

A No. 

MR. FRANK: Objection. 

Q Okay. Well, what did you do, 

what have we just seen you do? You backed 

out from the image that was at 200 TTABVUE 

61, you returned to the previous screen. 

You tapped on Match Lounge, 

correct? 

A Yes. 

Q Were you instructed by 

Mr. Frank to tap on Match Lounge? 
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A I believe so, yes. 

Q Okay. And it's correct that 

in your video review in this file up until 

now, you would not actually tap on user 

names. You tapped on Match Lounge because 

you were instructed to do so by Mr. Frank, 

correct? 

A Yes. 

Q Did he explain why he wanted 

you to tap on Match Lounge? 

A No. 

Q And you don't recall whether 

he instructed you to do this in writing or 

orally, correct? 

A I still can't recall. 

Q Okay. Continue the video. 

(Video playing.) 

Q I have now stopped the video 

at four minutes and 11 seconds. 

This corresponds to 200 TTABVUE 

68, correct? 

A Yes. 

Q And you tapped on this photo 

because Mr. Frank told you to, correct? 
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A Yes. 

Q You don't know why he told you 

to do that? 

A No. 

(Video playing.) 

Q I will stop the video at four 

minutes and 33 seconds. This shows a photo 

of what appears to be whiskey and some 

Cubatabaco Cohiba Cigars. 

Were you told to tab -- I'm 

sorry, for the record, as well, this 

corresponds to the image at 200 TTABVUE 73. 

Were you told by Mr. Frank to 

tap on this screen? 

MR. FRANK: Objection. 

Mischaracterizes the evidence. 

Q Sorry. Were you told by 

Mr. Frank to tap on this photo? 

MR. FRANK: Same objection. 

A Yes. 

Q Do you know why he asked you 

to do so? 

A No. 

Q Okay. 
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(Video playing.) 

Q Now, you then tapped on the 

word scotchluva, L-U-V-A, correct? That's 

shown on 200 TTABVUE 73, correct? 

A Yes. 

Q You did so because you were 

instructed to do so by Mr. Frank, correct? 

A Yes. 

Q And you don't know why he 

asked you to tap on scotchluva, do you? 

A No. 

Q And then you tapped to return 

to the previous screen, correct? 

A Yes. 

Q Now, in your declaration, 

actually, I'm sorry, in Annex 2, which we 

have marked as Respondent's 2, this is 

divided into part 2 of 4. There's a 

divider sheet at this point. 

Do you know why this is divided 

for any reason? 

A No. 

Q Okay. Let's continue because 

I believe the following reference is 

212-267-6868 

Veritext Legal Solutions 

www.veritext.com 516-608-2400 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

) 

Page 65 

Shkumbin Mustafa 

continue with the same multimedia file. 

MR. FRANK: Can I just put an 

objection on the record that I have 

not independently confirmed that these 

are the right TTABVUE numbers, but 

assume that they are based on -- we 

did not put these TTABVUE numbers and 

the board did not put these TTABVUE 

numbers on this. 

MR. DEUTSCH: Okay. My 

understanding is these are accurate 

and I'm referring to them in each 

instance so that the board, which 

doesn't really look at audio and 

visual exhibits and you know that's 

why you printed these out in the first 

place, will have the reference. 

Q So we're going forward on the 

video file. 

(Video playing.) 

Q Okay. Now we're stopping at 

four minutes and 56 seconds on the video. 

L
And that shows the same image that appears 

under here as, in Respondent's 2 as 200 

Veritext Legal Solutions 
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2 TTABVUE 80, correct? 

3 A Yes. 

4 Q Okay. And you tapped this 

5 photo because you were told to by 

6 Mr. Frank, correct? 

7 A Ye s . 

8 Q And he didn't tell you why he 

9 wanted you to tap this photo? 

10 A No. 

11 Q Okay. Let's move forward. 

12 (Video playing.) 

13 Q Now, we're at five minutes and 

14 three seconds of the multimedia file and we 

15 are at page 200 TTABVUE 81. 

16 Now, these are likes, these are 

17 images of likes for that particular photo; 

18 is that correct? 

19 A These are users who liked the 

20 particular photo on the page before. 

21 Q I see. What does it mean to 

22 1 ike a pho to on Ins tagram? 

23 

24 

25 

MR. FRANK: Objection. Beyond 

the scope of his declaration, FRE 701. 

A 
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media platform is an activity of a user 

showing that they have seen and they liked 

what you posted. 

Q Can you tell from a like what 

within a particular post the person who 

liked that post liked? 

A I'm sorry? 

MR. FRANK: Objection. 

Q I will try to make it clearer. 

For example, the image at 200 

TTABVUE 80, there's an picture of a man's 

hand holding a Cohiba Cigar, right? 

A Yes. 

Q There's also a reference to 

the Renassiance Tuscany II Ciocco Resort & 

Spa, correct, underneath cigar 

A Yes. 

Q And it refers to at the 

bottom, Cohiba Cigar Macassar photo shoot 

today at, @RenHotels, all one word, Tuscany 

II Ciocco. 

Can you tell from the likes 

that were posted here what elements of that 

post each user liked? 
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2 MR. FRANK: Objection. Beyond 

3 the scope of the declaration, FRE 701. 

4 A I don't have a crystal ball, 

5 don't know. 

6 

7 

8 

Q 

A 

Q 

So you can't tell? 

(Indicating. ) 

I mean they could like the 

9 cigar, correct? 

10 A Yes. 

11 Q They could like the pose of 

12 the photograph without liking cigars, 

13 correct? 

14 A Yes. 

15 Q They could like the particular 

16 hotel that was referenced, correct? 

17 A Yes. 

18 Q And you can't tell which of 

19 those or other alternatives were in the 

20 minds of the people who liked the photo, 

21 correct? 

22 MR. FRANK: Objection. 

Q Is that correct? 

MR. FRANK: Federal rule 701, 

23 

24 

25 beyond the scope. 
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Q Is that correct? 

A I cannot tell. 

Q Okay. All right. Let's keep 

going on the video. 

(Video playing.) 

Q So you're scrolling down a 

long list of likes. 

MR. FRANK: Objection. 

Mischaracterizes the evidence. 

Q Okay. Now, this is at five 

minutes and 22nd seconds of the file. It 

corresponds to the image at 200 TTABVUE 89. 

Do you see that? 

A Yes. 

Q And that's accurate, that same 

image? 

A Yes. 

Q Okay. And this is posted by a 

user called cigarsandroses, all one word; 

is that correct? 

A Yes. 

(Video playing.) 

I . Q Okay. 

L ute_ s_ a_ n_d_ 32 seconds into the audio 

We're now at five 
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and this corresponds to page 200 TTABVUE 

91, correct? 

A Yes. 

Q So you tapped, again, on the 

likes icon on the previous screen, correct? 

A Yes. 

Q And that was because Mr. Frank 

told you to tap on the likes icon, correct? 

A Yes. 

Q You don't know why he asked 

you to do that? 

A No. 

Q So let's keep going on the 

video file. 

(Video playing.) 

Q Did Mr. Frank ask you to 

scroll down the list of likes or was that 

just something you did on your own? 

A I don't recall, but probably I 

was told to scroll down. 

Q 

Q 

file. 
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(Video playing.) 

Q Now, this is at six minutes 

and nine seconds of the multimedia file, 

corresponding to the image on 200 TTABVUE 

103, correct? 

A Yes. 

Q You tapped on this image 

because you were told to do so by 

Mr. Frank, correct? 

A Yes. 

Q And you don't know why he 

asked you to do that? 

A No. 

Q Now, the multimedia file is 

showing you scrolling down the likes for 

this particular photo. 

Were you instructed to do so by 

Mr. Frank? 

A Yes. 

Q Back to the video. 

(Video playing.) 

Q Okay. We have paused the 

multimedia file at six minutes and 58 

seconds. 
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I will ask if this is the same 

image that appears at 200 TTABVUE 116? 

A Yes. 

Q Okay. And this is for a 

internet user whiskeycigarswatches, all one 

word. Correct? 

A Yes. 

Q And you tapped on this photo 

because you were instructed to do so by 

Mr. Frank, correct? 

A Yes. 

Q And he didn't tell you why he 

wanted you to do that? 

A No. 

(Video playing.) 

Q NOw, on this particular photo, 

you were not asked by Mr. Frank to tap on 

the likes icon; is that correct? 

A Where are we right now, what 

page is this? 

Q This is now corresponding to 

116 through 118. 

A 

Q 
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2 me if I'm wrong, is that you looked at the 

3 photo, didn't click the likes for that 

4 particular photo and went back to the list 

5 of photos; is that correct? 

6 A Yes. 

7 Q Okay. You would have tapped 

8 likes if Mr. Frank had told you to tap 

9 likes, correct? 

10 A Yes. 

11 (Video playing.) 

12 Q Okay. Now stopping the 

13 multimedia file at seven minutes and 21 

14 seconds. 

15 And this image corresponds to 

16 the image on page 200 TTABVUE 121, correct? 

17 A Yes. 

18 Q It's of a Cohiba Cigar and 

19 some other items saying with the name 

20 Keyser Khan, K-H-A-N, correct? 

21 1 A Yes. 

22 MR. FRANK: Objection. The 

23 image shows what it shows. 

24 Q Do you know, were you 

25 instructed to tap on this image by 

212-267-6868 
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2 Mr. Frank? 

3 A Yes. 

4 Q Do you know why he asked you 

5 to tap on this image? 

6 A No. 

7 (Video playing.) 

8 Q So you tapped on the user name 

9 at this point and you got,to a page showing 

10 the user page for Keyser Khan, correct? 

11 A Yes. 

12 Q That's shown at 729 of the 

13 audio and visual file. I believe 200 

14 TTABVUE 122. 

15 You did that because Mr. Frank 

16 told you to? 

17 A Yes. 

18 Q And he didn't explain why he 

19 wanted you to do that? 

20 A No. 

21 

22 

Q Back to the video file. 

(Video playing.) 

23 Q Now, you say you tapped where 

24 it says 215 likes, which is shown on 200 

25 TTABVUE 123, and then began to scroll 
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through the likes, correct? 

A Yes. 

Q Back to the video file. 

(Video playing.) 

Q Just to be clear, your answer 

with respect to likes that you previously 

gave, which is you don't know specifically 

what it is that anyone who posts a like, 

likes about the photo that it posted the 

like to, goes to these other photos as 

well; is that correct? 

MR. FRANK: Objection. Vague. 

Compound, mischaracterizes testimony. 

Q Is that correct? 

A I would not know. 

Q Okay. Back to the video file. 

(Video playing.) 

Q Actually, let me go back to 

this page. I am now stopping at seven 

minutes and 46 seconds, which would appear 

to correspond to the image on 200 TTABVUE 

131, correct? 

A 

Q 
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2 there, below that screen, correct? 

3 A Yes. 

4 Q You stopped scrolling at this 

5 point, correct? 

6 A (Perusing.) 

7 Q Do you want me to 

8 A No, I understand. Yeah, 

9 probably. 

10 Q Were you told by Mr. Frank to 

11 stop scrolling at this point? 

12 A I don't recall. I don't 

13 recall this. 

14 Q So you don't remember why you 

15 stopped scrolling down the likes at this 

16 particular screen? 

17 A I don't. 

18 Q Okay. 

19 (Video playing.) 

20 Q I stopped the multimedia file 

21 at eight minutes and four seconds. 

22 This goes over to what is 

23 listed as part -- there seems to be a 

24 missing 136 here, but it 

25 MR. FRANK: There's an 136. 
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136 is the part 3 of 4 cover page. 

MR. DEUTSCH: Oh, okay. I'm 

sorry. 

Q I am looking at what is eight 

minutes and four seconds of the multimedia 

page -- sorry. Withdrawn. 

I am now looking at eight 

minutes and four seconds into the multimedia 

file. 

That's an image that 

corresponds to 200 TTABVUE 137, correct? 

A Yes. 

Q And you were instructed to tap 

on this by Mr. Frank, correct? 

A Yes. 

Q And you don't know why he 

instructed you to do so; is that correct? 

A 

Q 

video file. 

Q 

at 819. 
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is at 200 TTABVUE 141, correct? 

A Yes. 

Q An image of a cigar with the 

user name technoslurpee, all one word, 

correct? 

A Yes. 

Q And you stopped and tapped on 

this page because Mr. Frank told you to, 

correct? 

A Yes. 

Q And you don't know why he told 

you to stop on this particular page? 

A No. 

Q Is your answer no? 

A No. 

Q Sorry, I know it's hard to 

keep your voice up. 

A Sorry, no. 

Q Okay. We will keep going on 

the video. 

(Video playing.) 

Q I stopped the file at eight 

minutes and 35 seconds into it. 

212-267 -6868 

That corresponds to 
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that's on 200 TTABVUE 145, correct? 

A Yes. 

Q Okay. This is Sully.photo. 

This is an image you were 

instructed to tap on by Mr. Frank, correct? 

A Yes. 

Q He didn't tell you why he 

instructed you to do that? 

A No. 

Q Okay. Keep going on the 

video. 

(Video playing.) 

Q Now, you say you tapped on the 

words Sully.photo, correct, it's referenced 

on page 200 TTABVUE 145? 

A Yes. 

Q So that's correct. 

Now, did you tap on the word 

Sully.photo because you were instructed to 

by Mr. Frank? 

A Yes. 

Q Did he tell you why he wanted 

you to tap on that? 

A 
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2 Q Let's go back to the video 

3 file. 

4 (Video playing.) 

5 Q I am now stopping the video at 

6 nine minutes. 

7 ' That corresponds to the image 

8 that's shown in 200 TTABVUE 150, correct? 

9 A Yes. 

10 Q And Mr. Frank told you to tap 

11 on this image, correct? 

12 A Yes. 

13 Q Okay. Did he tell you why he 

14 wanted you to do so, correct? 

15 A No. 

16 Q Okay. Back to the video. 

17 (Video playing.) 

18 Q NOw, you next tapped on the 

19 words mitchumms, right? 

20 A Yes. 

21 Q You did this because Mr. Frank 

22 told you to do it? 

23 A Yes. 

24 Q And he didn't tell you why he 

25 wanted you to do it, correct? 
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2 A No. 

3 Q Okay. Back to the video. 

4 (Video playing.) 

5 Q Okay. I am going to stop it 

6 at nine minutes and 23 seconds into the 

7 audio file. 

8 This corresponds to the image 

9 that appears at 200 TTABVUE 155, correct? 

10 A Yes. 

11 Q This is the user 

12 cigarmenofdistinction, all one word, 

13 ' correct? 

14 A Yes. 

15 Q And it says you tapped on the 

16 words cigarmenofdistinction, right? 

17 A Yes. 

18 Q You tapped on the photo and 

19 then tapped on cigarmenofdistinction 

20 because you were instructed to do so by 

21 Mr. Frank, correct? 

22 MR. FRANK: Objection. 

23 Compound question. 

24 Q You initially tapped on the 

25 photo that is displayed here because 
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Mr. Frank told you to, correct? 

A This is from 154, I tapped on 

one of the pictures, yes, I was told to do 

so, and then I tapped on the words 

cigarmenofdistinction. 

Q And you were told to do that 

as well, correct? 

A Yes. 

Q You weren't told in either 

instance why you were to tap on these 

items, correct? 

A No. 

Q Okay. Back to the video file. 

(Video playing.) 

Q I am stopping at ten minutes 

and three seconds into the video file. 

This corresponds to the image 

that's shown at 200 TTABVUE 162, correct? 

A Yes. 

Q This is for user bandit5680; 

is that correct? 

A Yes. 

Q You tapped on this photo 

because Mr. Frank told you to? 
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A Yes. 

Q He didn't tell you why you 

were supposed to tap on it? 

A No. 

(Video playing.) 

Q Okay. You just stated that 

you tapped on the words 24 likes. 

Did you do so because Mr. Frank 

told you to tap on the likes icon? 

A Yes. 

Q Did he explain why he wanted 

you to do that? 

A No. 

Q Okay. Back to the video. 

(Video playing.) 

Q Let me ask you a question. 

Did Mr. Frank tell you at any 

point that you should scroll down likes on 

certain photos until you found the Cohiba, 

the General Cigar, Cohiba Cigar Instagram 

handle? 

A 

Q 
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my pointer on it, do you see where my 

pointer is? 

A Can you go on the black screen 

first? 

Q Here I am, it says Cohiba 

Cigars? 

A Yes. 

Q Do you understand that to be 

the Instagram identifier for General Cigar, 

Cohiba Cigars? 

A I know it's Cohiba Cigars. 

Q Well, did Mr. Frank ever tell 

you to scroll down in likes until you saw 

this Instagram identifier, Cohiba Cigars, 

The one I'm pointing to? 

MR. FRANK: Objection. Vague. 

A As I recall, no. 

Q Okay. So you don't know why 

you stopped on this particular screen? 

A This particular screen? This 

is we were scrolling down the 24 likes on 

the previous image and we just scrolled 

down to a point where he said to go back, I 

believe. 
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2 MR. DEUTSCH: I'm sorry, could 

3 you read that back? 

4 (Answer was read back by the 

5 court reporter.) 

6 Q Who said to go back? 

7 A This is all the instruction 

8 were given to me by Lindsey. 

9 Q Right. 

10 A I still don't recall whether 

11 he was with me. I know we met previously 

12 for the job, but I just can't recall. 

13 Q Can you answer either yes or 

14 no to the question of: Did Mr. Frank tell 

15 you to scroll down in like screens during 

16 the review you were doing, until you saw 

17 the General Cigar Cohiba Cigar identifier 

18 and then stop? 

19 MR. FRANK: Objection. Vague. 

20 A I don't recall at all that he 

21 said that or he gave me instruction to do 

22 that. 

23 Q Did he give you any 

24 instructions at all regarding scrolling 

25 through like screens? 

1-
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MR. FRANK: Objection, vague. 

A No. 

Q Okay. "No" is very clear. 

Back to the video. 

(Video playing.) 

Q Stopping the video at ten 

minutes and 28 seconds into the video. 

Am I correct that this image 

corresponds to the image seen on 200 TTABVUE 

167? 

A Yes. 

Q Okay. And you were instructed 

by Mr. Frank to tap on this particular 

photograph; is that correct? 

A Yes. 

Q And he didn't tell you why you 

should tap on this particular photograph? 

A No. 

Q Okay. 

(Video playing.) 

Q You say you tapped on the user 

name Yasutake4. 

Were you instructed to tap on 

Yasutake4 by Mr. Frank? 
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2 A Yes. 

3 Q Did he explain why he wanted 

4 you to do that? 

5 A No. 

6 Q Okay. Return to the video 

7 file. 

8 (Video playing.) 

9 Q Okay. And we're stopping the 

10 video at ten minutes and 52 seconds. 

11 This is an image that 

12 corresponds to the image on page 200 TTABVUE 

13 172, correct? 

14 A Yes. 

15 Q This is an image of a cigar 

16 with the user being all one word, 

17 cigarsandfish, correct? 

18 A Yes. 

19 Q And you tapped on that because 

20 Mr. Frank told you to, correct? 

21 A Yes. 

22 Q And he didn't explain why he 

23 wan ted tha t pho to tapped on? 

24 A 

25 Q 

-'--
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(Video playing.) 

Q Now, you say you tapped on the 

word cigarsandfish. 

Did you do so because Mr. Frank 

told you to do that? 

A Yes. 

Q Did he explain why he wanted 

you to tap on the words cigarsandfish? 

A No. 

Q Back to the video. 

(Video playing.) 

Q Now, freezing the video at 11 

minutes and 19 seconds. 

This is the image that appears 

at 200 TTABVUE 184, correct? 

A Yes. 

Q Do you know if those are 

cigars depicted in the picture? 

You don't know what those are? 

A No. 

Q You tapped on this image 

because Mr. Frank told you to? 

A 

Q 

212-267 -6868 
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2 do that? 

3 A No. 

4 (Video playing.) 

5 Q I have now stopped the video 

6 recording at 11 minutes and 33 seconds. 

7 This is the image that appears 

8 on 200 TTABVUE 187, correct? 

9 A Yes. 

10 Q And you tapped on this 

11 photograph because Mr. Frank told you to; 

12 is that correct? 

13 A Yes. 

14 Q And he did not explain to you 

15 why he wanted you to tap on this? 

16 A No. 

17 Q Okay. Back to the video. 

18 (Video playing.) 

19 Q Okay. I have now stopped the 

20 video at 11 minutes and 43 seconds. 

21 This is the same image that 

22 appears at 200 TTABVUE 189, correct? 

23 A Yes. 

24 Q You tapped on this photo 

25 because Mr. Frank told you to, right? 

) L 
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2 A Yes. 

3 Q He didn't explain why he 

4 wanted you to tap on it, correct? 

5 

6 

7 

A 

Q 

No. 

(Video playing.) 

You said you tapped on the 

8 words rodembassydc, correct? 

9 A Yes. 

10 Q And you did so because 

11 Mr. Frank told you to do that? 

12 A Yes. 

13 Q And he didn't explain to you 

14 why? 

15 A No. 

16 (Video playing.) 

17 Q Now, stopping the video at 12 

18 minutes and six seconds. 

19 This shows the image that's in 

20 200 TTABVUE 194, correct? 

21 A Yes. 

22 Q And that's the image of an H. 

23 Upmann Cigar, correct? 

24 

25 Q 

212-267-6868 
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Upmann Cigar, U-P-M-A-N-N, correct? 

MR. FRANK: Objection. 

A (Indicating. ) 

Q Do you know what kind of cigar 

is shown in that image? 

A No. 

Q Do you see the reference 

"Trying out the new H. Upmann by AJ 

Fernandez"? 

A You're talking about the 

comment? 

Q Yes. 

A It says, "Trying out the new 

H. Upmann by AJ Fernandez." 

Q Do you know anything about 

cigars? 

A No. 

Q Okay. Have you ever smoked a 

cigar? 

MR. FRANK: Objection. Beyond 

the scope of the declaration. 

A 

Q 

smoker? 

212-267-6868 
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MR. FRANK: Same objection. 

Q You can answer. 

A Only when we win 

championships, which is once a year. 

Q So you're not a regular cigar 

smoker? 

A No. 

MR. FRANK: Same objection. 

Q So you tapped on this 

photograph because you were instructed to 

by Mr. Frank, correct? 

A Yes. 

(Video playing.) 

Q I am stopping at ten minutes 

and 12 seconds into the video, where you 

say you tapped on the words American cigar 

aficionado. That would be page 200 TTABVUE 

195, correct? 

A Yes. 

Q That's the image? 

A Yes. 

Q You tapped on this because 

Mr. to? I 

ｾ＠
Frank told you 

A Yes. 
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Q You didn't ask him why and he 

didn't explain why? 

A No. 

Q Proceed with the video. 

(Video playing.) 

Q I stopped the video at 12 

minutes and 43 seconds to an image that 

appears on 200 TTABVUE 202, correct? 

A Yes. 

Q Mr. Frank told you to tap on 

this image, correct? 

A Yes. 

Q And you don't know why he did 

so, correct? 

A No. 

Q Okay. Back to the video. 

(Video playing.) 

Q Now, you say you tapped on the 

words universalwhisky. 

Did Mr. Frank ask you to do 

that? 

A Yes. 

Q Do you know why he did? 

A No. 
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Q This references something 

called Universal Whisky Experience, right? 

A Sorry? 

Q The universalwhisky internet 

handle, according to what we see on the 

screen that's shown at 200 TTABVUE 203, 

that corresponds to something called 

Universal Whisky Experience, correct? 

MR. FRANK: Objection. Vague. 

A It's an account. 

Q It's an account. 

According to this screen, it's 

an account that is owned by Universal Whisky 

Experience; is that correct? 

MR. FRANK: Objection. 

A I don't know who owns it. 

It's the name of the account. 

Q It's the name of the account. 

You see a full reference to 

Universal Whisky Experience on that page, 

203, correct? 

A You mean the description on an 

Instagram account? 

Q Yes. 

212-267-6868 
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2 A I see it. 

3 Q Okay. And that's what it 

4 says, Universal Whisky Experience, correct? 

5 A Yes, that's a name for the 

6 account and below it is a description, 

7 whatever the account user has decided to 

8 put up. 

9 Q I was asking about the name, 

10 so the answer stands. 

11 Back to the video. 

12 (Video playing.) 

13 Q Sorry about the manipulation 

14 issues. We're back at 13:10 of the video 

15 file. 

16 This corresponds to the image 

17 on page 200 TTABVUE 207, correct? 

18 A Yes. 

19 Q And you tapped on this picture 

20 because Mr. Frank told you to, correct? 

21 A Yes. 

22 Q And he didn't explain why he 

23 wanted you to tap this? 

24 A 

25 Q 
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that says 37 likes, correct? 

A Yes. 

Q And you scrolled down the 

likes, correct? 

A Yes. 

(Video playing.) 

Q Now, it would be fair to say 

you didn't scroll down very far on this 

particular list of likes, correct? 

MR. FRANK: Objection. 

Q You can answer. 

A 37 likes, one, two, three, 

four, five, six, seven, eight, nine, 10. 

Q You show about 11 of the 

likes? 

A Yeah, one-third of it. 

Q Right. And on the screen 

here, which is shown at 200 TTABVUE 208, 

the Instagram handle or name for the 

General Cigar, Cohiba Cigars appears, I 

will put my pointer on it, so you can see 

it. 

A 

Q 

212-267-6868 
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2 A Yes. 

3 Q So you only scrolled down as 

4 far as it was necessary to see that, 

5 correct? 

6 A No. 

7 Q You don't know? 

8 A No. 

9 Q You don't remember if you were 

10 instructed to scroll down until you could 

11 see the Cohiba Cigars? 

12 A I was not instructed to do 

13 that. 

14 Q Okay. Back to the video file. 

15 (Video playing.) 

16 Q Okay. I am stopping the 

17 screen at 13 minutes and 44 seconds. 

18 This is the image that also was 

19 shown in 200 TTABVUE 215, correct? 

20 A Yes. 

21 Q And you stopped and tapped on 

22 this photo because you were told to by 

23 Mr. Frank, correct? 

24 A 

25 Q 

212-267-6868 
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wanted you to tap on this, right? 

A No. 

(Video playing.) 

Q You stated that you tapped on 

the ace of_cigars name, right? 

A Yes. 

Q You did so because Mr. Frank 

directed you to do so? 

A Yes. 

Q And he didn't explain why he 

wanted you do that? 

A No. 

Q And that is the end of that 

video file. I will stop it again. I have 

some questions. 

On the day that you undertook 

this video review, October 20, 2017, how 

many photographs were there that had been 

posted to the Cohiba ｃｩｧ｡ｲｾ＠ account that we 

have been looking at? 

MR. FRANK: Objection. Beyond 

the scope. 

A I don't know. 

Q You don't know? Is your I 
-.J 
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2 answer "I don't know"? 

3 A I don't remember, I don't 

4 know. 

5 Q Did you ever count them? 

6 A I don't think so. 

7 Q Okay. How many photos posted 

8 to that account showed the image of a 

9 General Cigar, Cohiba Cigar? 

10 MR. FRANK: Objection. Vague. 

11 A I don't know. 

12 Q Okay. The video stopped at 

13 when it stopped. Were there more photos 

14 below that point that you did not tap on? 

15 MR. FRANK: Objection. Vague. 

16 A So 

17 Q I will go back to the video so 

18 it's clear. 

19 (Video playing.) 

20 Q I want to show you the last 

21 screen that was of numerous photos. 

22 (Video playing.) 

23 Q I am showing you now what's at 

24 13:26 of the video file and it appears as, 

25 I believe - -
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(Video playing.) 

Q Okay. What I am showing you 

now, actually, it will be easier if I 

reference 200 TTABVUE 214. 

Do you see that page? 

A (Perusing.) 214? 

Q Do you see that page? 

A 214? 

Q 200 TTABVUE 214. 

A Yes. 

Q Okay. That's essentially the 

same image, right, the one that shows up at 

13:42 of the video file, that's the same 

image at 214, correct? 

A Yes, just scrolled down. 

Q That's the last image of multi 

photographs shown in this annex, correct, 

there are no more photographs below the 

line that we see here in 214, that you 

scrolled down to, this is the last 

scroll-down page you did for this file, 

correct? 

A For this video. 

MR. FRANK: Objection. Vague. 
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Q For this video file; is that 

correct? 

A Yes. 

Q But there were more photos 

below the point where you had scrolled down 

to, correct? 

You can see, for example, on 

214, you can see three photos that appear 

only half or less at the bottom, correct? 

A Sure. 

Q So this indicated there were 

more photos on the site, correct? 

A Most probably. 

Q You didn't scroll down to see 

if there were any more photos on the site? 

A I don't recall. 

Q Okay. How many photos in 

total were posted to the website on the day 

you looked at this, October 20th, 2017? 

MR. FRANK: Objection. 

A I don't recall. 

Q How many photos did you scroll 

past that you did not tap on, on the day 

you did the video review? 
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2 MR. FRANK: Objection. Vague. 

3 A Don't remember. 

4 Q Dozens? 

5 A I really don't remember. 

6 MR. FRANK: Objection. 

7 Q Hundreds? 

8 MR. FRANK: Objection. Vague. 

9 A Don't remember. 

10 Q Okay. What percentage of the 

11 1 total photos that appeared on the Instagram 

12 page for Cohiba Cigars on that day were you 

13 instructed to tap on? 

14 MR. FRANK: Objection. Vague. 

15 A I believe the ones that I did 

16 in the video. 

17 Q What percentage of the total 

18 videos that appeared on the Instagram site 

19 on that day did you tap on? 

20 MR. FRANK: Objection. Vague. 

21 A I don't remember. 

22 Q Was it a small percentage? 

23 MR. FRANK: Objection. Vague. 

24 A I honestly do not recall. 

25 Q Well, we have looked at the 

------- -
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whole video file. You scrolled past a lot 

of pictures that you did not tap on; is 

that correct? 

MR. FRANK: Objection. 

Mischaracterizes testimony. 

Q Isn't that correct? 

MR. FRANK: And vague. 

Q You scrolled past a lot of 

photographs that you did not tap on; isn't 

that correct? 

MR. FRANK: Objection. 

Mischaracterizes testimony. 

Q Please answer my question. 

A As a user, I did. 

Q You scrolled past all the 

photos that Mr. Frank didn't tell you to 

tap on, correct? 

MR. FRANK: Objection. 

A I tapped on the ones that 

were that I was told to tap on. 

Q And you scrolled past all the 

others, correct? 

A I scrolled as far as the photo 

that he wanted me to tap on, I tapped on. 
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2 Q And then you kept scrolling 

3 until you reached another photo that he 

4 wanted you to tap on, correct? 

5 A Yes. 

6 Q And so on to the end of the 

7 video file, correct? 

8 A To the end of the video file, 

9 yes. 

10 Q And you don't know whether the 

11 photos you tapped on were representative of 

12 the photos that were posted to the 

13 Instagram site on that day, October 20th, 

14 2017, correct? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

MR. FRANK: Objection, vague, 

beyond the scope of the testimony, of 

the declaration and Federal Rules of 

Evidence of 701. 

MR. DEUTSCH: Can you read 

that back to the witness. 

(Question was read back by the 

court reporter.) 

A I still don't understand the 

question. You're saying that the photos 

25 that I tagged or I saw were posted at that 
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same day or? 

Q No, that's not what I am 

saying. I will try to rephrase it. 

A Yeah. 

Q I will ask you some 

preliminary questions. 

Was it your understanding as of 

October 20th when you looked at the 

Instagram site for Cohiba Cigars, that you 

were looking at the photographs that on that 

day had at some point been posted to that 

site? 

A Instagram photos are posted 

all the time and they're gathered for 

years, so I don't know exactly what date, 

unless you click and look at the time and 

the date when it was posted. 

Q Okay. You were attempting to 

show what a user, ordinary internet user 

would see if they accessed this site, 

correct? 

A Yes. 

Q That was the whole purpose of 

the exercise; yes? 
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2 A Yes. 

3 Q So is it your testimony that 

4 all of the photographs that we have seen 

5 that you scrolled past on the video would 

6 have been photographs that a user could 

7 have seen, had they accessed that Instagram 

8 site on the same day that you accessed it? 

9 A I don't know. 

10 Q You don't know what a user 

11 would have seen at that point? 

12 A I don't know. 

13 Q Do you know if a user would 

14 have clicked through in the way that you 

15 clicked through to see any information 

16 about the person who posted it? 

17 MR. FRANK: Objection. Beyond 

18 the scope. 

19 A No. 

20 Q You have no idea whether a 

21 user would actually do that, correct? 

22 

23 

24 

25 

A What I did, probably not. 

MR. FRANK: Objection. Beyond 

the scope. 

Q 
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What you did is probably not --

MR. FRANK: Can I get a chance 

to get my objections in. 

MR. DEUTSCH: You did. 

Q When you say what you did 

probably not, what do you mean? 

A We're all different people, we 

all click in certain things, and again, 

I -- I don't have a crystal ball what 

others would do. 

Q So you don't know whether the 

ordinary user reviewing this site would 

have done what you did? 

MR. FRANK: Objection. Beyond 

the scope of his declaration, Federal 

Rules of Evidence 701. 

A I don't know. 

Q You do not know? 

A I do not know. 

Q Okay. 

MR. FRANK: There's an 

objection to the whole line of 

questioning. Not sure if I got them 

all in. 
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Q Today is October 16th, 2019, 

correct? 

A Yes. 

Q Okay. Today, how many 

photographs appear on the General Cigar 

Instagram page? 

MR. FRANK: Objection. Beyond 

the scope of his declaration. 

A I don't know. 

Q When was the last time you 

looked at the current General Cigar 

Instagram page? 

MR. FRANK: Objection. Beyond 

the scope of his declaration. 

A General Cigar Instagram page, 

I don't I don't know. 

Q Have you looked at it since 

October 20th, 2017? 

A When I was reading my -- my 

(indicating) 

Q Declaration? 

A Declarations, I scrolled down 

and that's it. 

Q 
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understand it, your testimony is that at 

the time you were reviewing your 

declaration as a draft, you went back and 

looked at the current Instagram site for 

General Cigar; is that what you're saying? 

MR. FRANK: Objection. Vague. 

A So in the meeting that we had 

with Mr. Frank, I was told what to expect 

from the deposition, I was given my files 

and that's it. And I looked at the General 

Cigar, that's it. 

MR. FRANK: Objection. You 

are not to discuss what we --

Q You can discuss what you did. 

When you met with Mr. Frank, 

did you go to the General Cigar Instagram 

site as it appeared on the day you met with 

Mr. Frank and look at that site on that day? 

A Yes. 

Q And that's different than 

going back to look what you recorded on 

October 20th, 2017, correct? 

A 

Q 
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look at the General Cigar Instagram site on 

that day? 

A No particular reason. 

Q Were you instructed to do so 

by Mr. Frank? 

A No. 

Q Okay. Did you observe 

anything that you're able to testify to 

today as to what was on the Instagram site 

on that date? 

A No. 

Q You have no recollection of 

it? 

A No. 

Q You have no recollection as to 

whether any of the photographs that you 

clicked on, that showed up in your video 

file, were still on the Instagram site on 

the day that you went back to it; is that 

correct? 

A Correct, no. 

Q Okay. Did you ever 

communicate with any of the Instagram users 

whose pages you tapped? 
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2 A No. 

3 Q Okay. So you have no idea 

4 what was in their minds on the day that 

5 they posted those photos; is that correct? 

6 MR. FRANK: Objection. Beyond 

7 the scope, Federal Rules of Evidence 

8 701. 

9 Q Is that correct, you don't 

10 know what was in their mind? 

11 A No. 

12 Q No, you don't know 

13 A I do not know. 

14 Q You do not know, okay. 

15 You simply tapped on 

16 photographs that a Cubatabaco lawyer told 

17 you to do is what the sum of it is? 

18 A Yes. 

19 MR. DEUTSCH: Okay. All 

20 right. Let's take a few minute break 

21 or a lunch break, it's up to you at 

22 this point. 

23 (A luncheon recess was taken.) 

24 BY MR. DEUTSCH: 

25 Q 
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2 take you back to Respondent's Exhibit 1, 

3 which is your declaration. I direct your 

4 attention to paragraph 3, where you say 

5 that "On February 5,2018, I recorded a 

6 video of a review I did on my mobile device 

7 of how tags function on user's post to 

8 General Cigars Cohiba's Instagram account." 

9 That's what you say, correct? 

10 A Yes. 

11 Q You were directed by Mr. Frank 

12 to undertake that review? 

13 A Yes. 

14 Q Okay. And then you say on 

15 February 13th, 2018, I recorded an audio 

16 narration of the actions you took on 

17 February 5, 2018 and had recorded in the 

18 video, correct? 

19 A Yes. 

20 Q You then say that got synched 

21 up and became Annex 3 to the declaration, 

22 correct, at the bottom? 

23 A Yes. 

24 Q Now, I am going to queue up 

25 Annex 3 on the monitor. 
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Now, do you know why this video 

review was not done in October of 2017, when 

you did the video review I previously asked 

you about? 

A Sorry, say that again? 

Q Do you know why the review you 

talk about in paragraph 3 of your 

declaration? 

A Mm-hmm. 

Q Wasn't done back in October 

when you did the review of the Instagram 

account maintained by General Cigar? 

A No, I don't. I don't know. 

Q Did Mr. Frank ask you at any 

time after October 20, 2017, to do this 

review? 

A Possibly, yes. 

Q Okay. Can you recall whether 

he did in fact ask you this after 

October 20th, 2017? 

A Probably yes. I don't really 

have a clear date or a point, but yes. 

Q Do you recall why he asked, 

did he give any explanation for why he 
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2 wanted you to do this second review? 

3 A No. 

4 Q You say you are recording a 

5 video review as how tags from Instagram 

6 users' post, prior to the time you did 

7 this, did you know how tags function on 

8 Instagram photos? 

9 A Yes. 

10 MR. FRANK: Objection. Beyond 

11 the scope of the declaration, Federal 

12 Rules of Evidence 701. 

13 Q Did you obtain that knowledge 

14 from being an Instagram user or from some 

15 other source? 

16 MR. FRANK: Same objection. 

17 A Tagging is a normal social 

18 media function and it's my job and as a 

19 user, you know how to do that. 

20 Q So you learn it both through 

21 your job functions and because you are a 

22 user of social media websites? 

23 A Yes. 

24 Q Do tags function the same on 

25 all social media websites? 
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MR. FRANK: Objection. Beyond 

the scope of the declaration, Federal 

Rules of Evidence 701. 

Q Do tags function the same on 

all social media sites? 

A They do, on the three major 

ones, Instagram, Facebook and Twitter. 

Q What is the purpose of a tag? 

MR. FRANK: Objection. Beyond 

the scope of decoloration, Federal 

Rules of Evidence 701. 

A A tag allows the user who 

posted that piece of content to notify the 

person or business they're tagging or share 

that content with their followers and 

identify what's in the image. 

Q What is a follower? 

MR. FRANK: Objection. Beyond 

the scope of the declaration, Federal 

Rules of Evidence 701. 

A A follower is anyone who 

decides to follow your account or the 

brand's account. 

Q What does it mean to follow an 
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account? 

MR. FRANK: Objection. Beyond 

the scope of the declaration. Federal 

Rules of Evidence 701. 

A It means that you can see that 

person's content that they decided to share 

with the public or privately. 

Q At the time that that person 

posts that content? 

MR. FRANK: Objection. Same 

objection. Same objections. 

MR. DEUTSCH: I understand you 

have a standing objection to this line 

of questioning. 

A An example, if you have an 

account, an Instagram account and you're 

producing content that I like, I choose to 

follow you, which means I could now see 

whatever you're posting on my feed. 

Q Okay. And this is something 

that ordinary Instagram or Facebook or 

Snapchat users, anybody who uses social 

media, this is their understanding of how 

that works? 
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MR. FRANK: I am going to put 

on the record, I will say that this is 

a standing objection for this entire 

line of questioning because it's 

beyond the scope of the declaration 

and Federal Rules of Evidence 701. 

Q Let me just restate the 

question now that your counsel has put his 

standing objection on the record. 

Your explanation of how 

following works and tags work, that's 

something that an ordinary user of social 

media would understand? 

A Yes. 

Q All right. Let's go to the 

videotape, so to speak, we're now going to 

show you Annex 3 and we're going to mark 

Respondent's 3. 

(53-page Annex 4 to 

Declaration of Shkumbin Mustafa was 

marked for identification as 

Respondent's Exhibit 3 as of this 

date. ) 

Q This is Annex 4, which is the 
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PDF in a printed narrated version, 

according to your declaration of the video 

and narration shown in Annex 3. 

MR. FRANK: Just for clarity, 

annex refer to the annexes to the 

declaration. 

MR. DEUTSCH: That's correct. 

I'm making references to the 

declaration. 

MR. FRANK: And I will just 

put an objection that the Respondent's 

Exhibit 3 is a noncolored printout of 

Annex 4 to the declaration of Shkumbin 

Mustafa. 

MR. DEUTSCH: Acknowledged. 

However, we will be showing the 

witness the color video, so he will 

have a chance to see the colors. And 

the reference to the printed exhibit 

is simply for the convenience of the 

board, which we understand received 

color photos. 

Q So you now have put in front 

of you Respondent's 3, which is a 
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black-and-white copy of the Annex 4 to your 

declaration. 

Do you understand that? 

A Yes. 

Q And like we previously did, 

I'm going to show you the video that 

corresponds to this, the video being 

Annex 3 to your declaration. I will stop 

it at certain points and I will ask you 

questions about it. 

A Yes. 

Q We will start with the video. 

(Video playing.) 

MR. FRANK: I will go on the 

record to put on the record that the 

TTABVUE numbers that appear on 

Respondent's Exhibit 3 are not in the 

file that was submitted to the board 

and I have not had an opportunity to 

independently verify their accuracy. 

Q We're going to return to the 

video file and I will run it until I have a 

question to ask you. 

212-267-6868 
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Q I am going to stop it now at 

46 seconds into the video, where you say "I 

typed in COH and the list of top results 

automatically appear beneath" that shows in 

page marked as 200 TTABVUE 226. 

Do you see that? 

A Yes. 

Q Were you instructed to type in 

COH? 

A Yes. 

Q By whom? 

A By Lindsey Frank. 

Q And did he tell you why? 

A I don't know, no. 

Q Okay. We will go back to the 

video. 

(Video playing.) 

Q I am going to pause it there. 

Now, prior to our break, we 

were also reviewing the internet photo, I'm 

sorry, the Instagram site for Cohiba Cigars, 

correct? 

A 

Q 
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video file? 

A Yes. 

Q That was the same account, the 

same Instagram account that we're now 

looking at here in Annex 3, if you have any 

questions, we can give you back this 

exhibit. 

But I just want to clarify that 

you're looking at the same Instagram account 

that you previously looked at in Annex 1? 

A Yes. 

Q Okay. But now you're 

looking 

MR. FRANK: Objection. I 

believe you mean Annex 1, right? 

MR. DEUTSCH: Annex 1 is the 

video. 

Q To be clear, Annex 1, the 

video file and Annex 3, the video file, 

both are video reviews of you looking at 

and scrolling through the General Cigar, 

Cohiba Cigar Instagram account; is that 

correct? 

A Not only, I did more than just 

L 
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General Cigar in the first one, I believe. 

I don't know what the question again. 

Q Okay. I am trying to make 

this as simple as I can. 

Is it correct that in the first 

video file and the second video file, in 

both instances, you're looking at the same 

account on Instagram? 

A Yes. 

Q And both times it's the 

General Cigar Cohiba account, correct? 

A I believe so, yes. 

Q Only this time, according to 

your declaration, you're looking at it in 

February of 2018, instead of October 2017; 

is that correct? 

A Yes. 

Q And so is it correct to say 

that there are different photos on the 

account as you saw it in 2018 than the 

account as you saw it in October 2017? 

A Yes. 

Q Okay. When photos are added 

to an Instagram account, are the new ones 
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added at the top, the bottom or is it 

random? 

MR. FRANK: Objection. Beyond 

the scope of the declaration, Federal 

Rules of Evidence 701. 

A The new ones, on your personal 

account, show up first, whichever one you 

posted the latest. 

Q So the most recent ones are at 

the top and as you scroll down they are 

going backwards in terms of order of being 

posted? 

MR. FRANK: Same objection. 

A Yes. 

Q Okay. Back to the video file. 

(Video playing. ) 

Q I'm going to stop it there and 

ask you, and we will make this in reference 

to the printed exhibit for clarity. 

So you started on page 229. 

A Yep. 

Q You scrolled through all of 

those results and were not instructed to 

click on any of those, correct, so you 
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2 scrolled past them? 

3 A Yes. 

4 Q And the same is for 230, I'm 

5 going to go sequentially? 

6 A Okay. 

7 Q The same is true on 200 

8 TTABVUE 230, you scrolled past those photos 

9 because you had not been instructed to 

10 click on any of those; is that correct? 

11 A Yes. 

12 Q And is the same true for the 

13 photos shown on page 200 TTABVUE 231? 

14 A 

15 Q 

16 page 232? 

17 A 

18 Q 

19 for page 233? 

20 A 

21 Q 

22 page 234? 

23 A 

24 Q 

25 A 

212-267-6868 
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2 Q Is the same true for page 236? 

3 A Yes. 

4 Q And finally, we get to 

5 page 237, and you click on the photo shown 

6 at the bottom right, which shows a whiskey 

7 bottle and a cigar sticking up? 

8 A Yes. 

9 Q Okay. So how many pictures 

10 did you scroll past before you clicked on 

11 this one? 

12 A I don't remember. 

13 Q Several dozen you would say, 

14 correct? 

15 MR. FRANK: Okay. 

16 Mischaracterizes. 

17 A I don't --

18 Q Well, you can count them, if 

19 you want to, but I will just ask you if 

20 several dozen is a fair approximation of 

21 the photos you didn't click on before 

22 reaching the first one that you did click 

23 on? 

24 A (Perusing. ) There are 

25 definitely hundreds. 
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Q Okay. Okay. You say you 

tapped on one of the pictures and then we 

have the picture that's shown in 133 of the 

video and that's the same picture that's 

shown as 200 TTABVUE 239, correct? 

A Yes. 

Q That's a picture of a bottle 

of liquor saying Gentlemen Jack and a 

Cohiba Cigar, it's not clear to me which 

kind of Cohiba Cigar. It looks like it's a 

General Cigar to me, but I'm not asking you 

to testify to that. 

A Yeah. 

Q So you say here on 239, you 

tap on the picture to reveal the tags that 

the user who posted the photo added to this 

photo, correct? 

A Yes. 

(Video playing.) 

Q I am going to stop it there. 

Is it accurate that it's your 

testimony that the user, it's your 

testimony, in your declaration, that the 

user affixed the tags that are shown in 200 
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TTABVUE 240 and on the screen at one minute 

and 42nds? 

A Yes, the user did. 

Q And how do you know it was the 

user who affixed those tags and not someone 

else? 

A Because, as I mentioned 

before, if this is your account and you're 

posting any content in your account, you 

are the only one that can tag other 

accounts in that particular photo. 

Q Okay. Is it possible on some 

Instagram accounts that you aren't the 

owner of to post a photo to that account? 

MR. FRANK: Objection. 

Speculation. Beyond the scope of 

declaration, and Federal Rules of 

Evidence 701, and vague. 

A Are you asking me if, let's 

say, you have an account, I can post in 

your account? 

Q Yes. 

A No, without having your user 

name and password and you give me 
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2 permission. 

3 Q Well, we have been looking at 

4 the General Cigar Cohiba Instagram account, 

5 correct? 

6 A Yes. 

7 Q On both of these video files. 

8 And we have been seeing that Instagram 

9 users are posting photos to those accounts, 

10 correct? 

11 A Yes. 

12 Q Is that correct? 

13 A Yes. 

14 Q So it's possible on Instagram 

15 accounts that I maintain, speaking --

16 A Yes. 

17 Q -- hypothetically now, that 

18 someone else can post a photo to my 

19 account? 

20 MR. FRANK: Objection. 

21 Speculation, objection, speculation, 

22 beyond the scope of declaration, 

23 Federal Rules of Evidence 701. 

24 A So I am not sure if I 

25 understand what you're saying, but no one 
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2 can post under your account, but they can 

3 certainly tag your account in their posts, 

4 which means that's called user-generated 

5 posts, that can tag anyone they want. 

6 Q Okay. 

7 A But I cannot, without having 

8 your password to post on your account and 

9 tag anyone in this. 

10 Q Well, we're looking at a lot 

11 of photos on the General Cigar Instagram 

12 account. 

13 A Yeah. 

14 Q And it's your understanding 

15 that some of those photos were not posted 

16 by General Cigar, they were posted by 

17 Instagram users, correct? 

18 MR. FRANK: Okay. 

19 Mischaracterizes testimony. 

20 Q All these photos that we're 

21 looking at here, do you know if those 

22 photos were posted by --

23 A Can we go back to page 228? 

24 Q Sure. 

25 A So you have three categories 

) 
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on top of the photos. 

Q Okay. 

A Left, middle and right. So we 

clicked on the right one, that icon. 

Q That says call? 

A Yes. No, sorry forget --

beneath the word call, no. Just there's an 

icon on top, the third one. 

Q Okay. 

A So that is user-generated 

content. 

Q Okay. 

A What that means is there are 

not necessarily in the Cohiba account. 

It's basically the Cohiba account can see 

any user who has tagged them and they 

cannot make any changes or do anything in 

those photos, but because they tagged me as 

my account, I can see those people. That's 

the beauty of social media. 

Q Okay. So do I understand that 

each of these photos appeared in the Cohiba 

Cigar's Instagram page because the user 

that generated the photo tagged it with 
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Cohiba? 

A Yes. 

Q I see. 

MR. FRANK: Objection. Vague. 

Q So if I tag a photograph on 

Instagram with Cohiba, assuming that that 

links to the Cohiba Cigar Instagram site, 

that photo will appear on that Instagram 

site? 

MR. FRANK: Objection. Vague. 

Q Is that correct? 

MR. FRANK: Speculation, 

beyond the scope of declaration, 

Federal Rules of Evidence 701. 

A They will certainly get to see 

it in this category, if somebody is 

reviewing this account. 

Q Okay. 

A The social media manager will 

be able to see your post and the tag that 

you tagged them. 

Q Well, let me ask another 

question then. 

Does a photograph, let's say 
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2 it's a company because this is supposedly a 

3 company's Instagram site. 

4 A Yeah. 

5 Q Does the company have to 

6 approve a particular photograph being 

7 posted or to its site before it appears 

8 there or does it automatically appear if 

9 someone affixes the tag that corresponds to 

10 that company Instagram site? 

11 MR. FRANK: Objection. 

12 Speculation, beyond the scope of the 

13 declaration, Federal Rules of Evidence 

14 701, and vague. 

15 A That's definitely ahead of the 

16 scope of the work that I have done, but 

17 if if the account is public, that tag is 

18 visible to anyone. You can tag anyone with 

19 a public account. 

20 Q So if it's in a public account 

21 and I were to take a photograph of whatever 

22 and I were to tag it with Cohiba Cigars, 

23 which is the name of the Instagram site 

24 operated by General Cigar, would that 

25 photograph then show up and be visible to 
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users who are looking at the Cohiba Cigar's 

Instagram account? 

MR. FRANK: Objection. Beyond 

the scope of declaration, Federal 

Rules of Evidence 701 and speculation. 

Sorry. 

A Not in their not in their 

account. They still have to go to this tab 

to look at the user-generated content, who 

have posted their personal content with a 

tag of the Cohiba Cigars. 

Q Okay. So a user would have to 

go to the General Cigar website and click 

on user-generated content, in order to see 

the user-generated content? 

A That's right. 

Q And if they don't click on 

that, they don't see the user-generated 

content? 

MR. FRANK: Objection. 

Speculation, beyond the scope of 

declaration, Federal Rules of Evidence 

701. 

A 
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Q Okay. 

(Video playing.) 

Q We're going to stop here at 

0149. 

After you say you tapped on the 

tab labeled Cohiba Habana, that takes us to 

the screen that is shown at 149, and that 

same screen is shown at 200 TTABVUE 241, 

correct? 

A Yes. 

Q Were you ever told that that 

is the Cubatabaco Cohiba Cigar Instagram 

site? 

A Self-explanatory. 

Q Were you ever told that that's 

what that is? 

A I don't recall. 

Q Okay. Do you know that that 

is the Cubatabaco Cohiba --

A It says Cohiba Habana. 

Q So all you know is that it 

says Cohiba Habana? 

A 

Q 
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video. 

(Video playing.) 

Q So you now tapped on the tab 

that said Cohiba Cigars and you were taken 

back to what is the General Cigar Cohiba 

Instagram site, correct? 

A Yes. 

Q And you did all this because 

you were instructed to do so by Mr. Frank, 

correct? 

A Yes. 

(Video playing.) 

Q So you tapped on the tag on 

the photo that said Cohiba Cigars and you 

were taken to the screen shown at two 

minutes and nine seconds into the video and 

shown at 200 TTABVUE 245, correct? 

A Yes. 

Q And you did so because 

Mr. Frank told you to do that, right? 

A Yes. 

Q Going back to the video. 

(Video playing.) 

Q You tapped on Cohiba Habana 

212-267-6868 

Veritext Legal Solutions 

www.veritext.com 516-608-2400 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

) 

Page 136 

Shkumbin Mustafa 

that's shown at two minutes 21 seconds into 

the video and that is shown at 200 TTABVUE 

247, correct? 

A Yes. 

Q You did that because Mr. Frank 

told you to do it? 

A Yes. 

(Video playing.) 

Q You say next that you tapped 

where it says "View all seven comments," 

correct? 

A Yes. 

Q That's the language that you 

used? 

A Yes. 

Q And just by the way, the words 

that you were saying here were in the 

same it worked the same way as it did 

for the first video file. You had a script 

in front of you that you had written for 

you that you read; is that correct? 

A 

yes. 

Q 

212-267-6868 

That part -- oh, the audio, 

The audio? 

Veritext Legal Solutions 

www.veritext.com 516-608-2400 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

) 

Page 137 

Shkumbin Mustafa 

A Yes. 

Q Okay. All right. So you 

tapped on the comments. 

(Video playing.) 

Q So you tapped on the comments 

because Mr. Frank told you to do so, 

correct? 

A Yes. 

Q And you scrolled up and down 

because Mr. Frank told you to do so, 

correct? 

A Yes. 

Q Do you know why he asked you 

to tap on the comments and scroll up and 

down? 

A No. 

Q Going back to the video. 

(Video playing.) 

Q By the way, what's the 

function of a comments section on an 

Instagram post? 

MR. FRANK: Objection. Beyond 

the scope of declaration, Federal 

Rules of Evidence 701. 
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A A user can leave a comment to 

share their opinion and feelings about the 

content of the post. 

Q And that's different than a 

like, correct? 

A That's different than a like. 

That's a different action. 

MR. FRANK: Same objection. 

I'm sorry. 

Q I'm sorry, did you finish your 

answer? 

A It's a different action, where 

it requires only one click to show that I 

liked that photo. 

Q Comments require somebody to 

type in a comment; is that correct? 

A Yes. 

MR. FRANK: Same objection. 

Q Going back to the video. 

(Video playing.) 

Q I stopped the video at 257. 

This corresponds to the image 

at 200 TTABVUE 256? 

A 
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2 Q And you tapped on that image 

3 because you were asked to by Mr. Frank, 

4 correct? 

5 A Yes. 

6 Q Okay. 

7 (Video playing.) 

8 Q So the words you say are 

9 actually written on page 256. They are, "I 

10 tapped on the picture to reveal the tags 

11 that the users who posted the photo had 

12 added to this photo," correct? 

13 A Yes. 

14 Q How did you know that the 

15 users who posted the photo had added those 

16 tags? 

17 A How did I know? 

18 Q Yes. 

19 A Because we're looking at a 

20 user bosssticks and when I tapped on the 

21 tag, as I mentioned before, you can see who 

22 did the user tag, so these two things 

23 popped up. 

24 Q Was it possible that anyone 

25 I other than the user who posted the photo 
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could have added the tags to the photo? 

MR. FRANK: Objection. 

MR. DEUTSCH: Well, the 

witness is 

MR. FRANK: Calls for 

speculation. 

MR. DEUTSCH: The witness 

testified in his declaration, in his 

annex, that these are the tags that 

the users who posted the photo had 

added to this photo : I'm simply 

inquiring to his sworn statement to 

that effect. 

A Yeah, I mean 

Q Are you certain that tags 

could only have been added to the user who 

posted the photo? 

A To my knowledge, to what I 

understand about Instagram, if it's in your 

account, you're the one that can tag other 

accounts, brands, people, unless you're 

sharing your account with other people, 

that's a different story. 

Q And you don't know anything 
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2 about the nature of the bosssticks account, 

3 other than what you saw at one point, 

4 correct? 

5 A Correct. 

6 Q You don't know, if, for 

7 example, it's a shared account? 

8 A Don't know. 

9 Q The basis for your sworn 

10 assertion that the users who posted the 

11 photo added the tags is based on your 

12 general knowledge of how Instagram works? 

13 A Yes. 

14 Q Okay. We will keep going. 

15 Page 257 so r ry, 200 257, 

16 corresponds to the image that's on the 

17 screen, that's at three minutes and five 

18 seconds into the video, correct? 

19 A Yes. 

20 Q There are two tags revealed 

21 I there, Houston community and Cohibacigar is 

22 all one word, correct? 

23 A Yes. 

24 Q It's your belief that those 

25 tags were added by the person who posted 
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the video, correct? 

A Yes. 

Q But you never asked the poster 

who put those tags in, correct? 

A Never asked. 

Q Okay. We will proceed in the 

video. 

(Video playing.) 

Q So you tapped on the tag that 

said Cohiba Cigars and you were taken to 

the General Cigar Cohiba Instagram site 

again, correct? 

A Yes. 

Q As shown as page 200 TTABVUE 

258; is that right? 

A Yes. 

Q Okay. Let's keep going with 

the video. 

(Video playing.) 

Q So were you told by Mr. Frank 

to tap on the name bosssticks? 

A 

Q 
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Q So this is now three minutes 

and 35 seconds into Annex 3 and you tap on 

a picture that is shown as 200 TTABVUE 264, 

correct? 

A Yes. 

Q This is from a user called 

tundrasmokeshop, all one word, correct? 

A Yes. 

Q Okay. Back to the video. 

(Video playing.) 

Q You tapped on it and you saw 

the two tags that appear on the screen at, 

this is 3:45 into the video, and page 200 

TTABVUE 265, correct, same image? 

A Yes. 

Q There are two tags here, 

Cohiba Cigars and Cohiba Habana, correct? 

A Yes. 

Q It says you tapped on the 

Cohiba Habana tag. 

(Video playing.) 

Q And you were taken to the same 

website that we had previously seen under 

Cohiba Habana; is that correct? 
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MR. FRANK: Objection. 

A Instagram account, yes. 

Q Instagram account, yes. 

You did that because Mr. Frank 

told you to do that, correct? 

A Yes. 

Q Okay. Back to the video. 

(Video playing.) 

Q So the next thing Mr. Frank 

told you to do is to tap on the phrase 

tundrasmokeshop and to zoom out the map 

image; is that correct? 

A Yeah. 

Q And that's what we see at four 

minutes and 112th into the video and on 

page 200 TTABVUE 271, correct? 

A Yes. 

Q And that is the end of the 

video file and the end of the annex. 

How many photos in total for 

this particular exercise did you tap on, do 

you recall? 

A 
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Q Would it have been - there? 

A No. 

Q Well, take a look back at 

annex --

A Oh, you want me to look? 

Q Yes. Tell me how many photos 

you tapped on to look at the tags on the 

video review you did, shown in Annex 3 and 

corresponding to Annex 4, which is 

Respondent's 3, correct? 

A (Perusing. ) You are correct, 

three. 

Q Three. And how many photos 

did you scroll past in the process of 

tapping on those three? 

A Should I count? 

Q Yeah, why don't you count? 

A Approximately, right? 

Q Approximately is fine. 

A (Perusing.) 120 before 

clicking the first one. Another 30 before 

the second one. Another 24 before the 

third one. 

Q Okay. So if we have 120 and 
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30 and 24, we get to 174 photographs? 

MR. FRANK: I am going to 

object and say the evidence the annex 

shows exactly how many number photos 

there are. 

MR. DEUTSCH: I haven't quite 

finished my question. I agree the 

document shows what it does. But I am 

going to ask the witness. 

Q You have given me, 120, 30 and 

24. Added together those are 174? 

A Approximately. 

Q Approximately. You were not 

asked by Mr. Frank to look at tags affixed 

to any of those approximately 174 

photographs, correct? 

A No. 

Q You were only asked to look at 

three photographs? 

A Yes. 

Q Thank you. Okay. We are done 

with that exhibit. 

I will ask you to return to 

your declaration. 
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2 A Yes. 

3 Q And I will direct your 

4 attention to paragraph 4 of your 

5 declaration, where you say that 

6 October 20th, 2017, you recorded a video of 

7 I a review you did on your laptop computer of 

8 the community section of the General Cigar 

9 Cohiba Facebook page; is that correct? 

10 A Yes. 

11 Q And you did that review 

12 because Mr. Frank told you to do it, 

13 correct? 

14 A Yes. 

15 Q Okay. And then similarly, to 

16 the work you had done on prior reviews, 

17 that we've -- prior in the sense that I've 

18 asked you about them already -- you later 

19 recorded an audio narration of that? 

20 A Yes. 

21 Q And that then was synched to 

22 the visuals and eventually submitted as an 

23 Annex 5, I guess, to the TTAB, correct? 

24 A Yes. 

25 Q Okay. Now, this audio 
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2 recording you did on October 23, only three 

3 days after you did the video recording, 

4 correct? 

5 A Yes. 

6 Q Do you know how you came to do 

7 the audio recording for this in October of 

8 2017, but the audio recordings for the 

9 first two review we have gone through, not 

10 until February of 2018? 

11 A I don't remember. 

12 Q When you did the audio 

13 narration on October 23 for the file that's 

14 now is Annex 5 to your declaration, did you 

15 do so because Mr. Frank asked you to do it? 

16 A Yes. 

17 Q Okay. All right. We're going 

18 to mark, as Respondent's 4, the document 

19 that has been marked in your declaration as 

20 Annex 6, with the understanding that these 

21 are black-and-white copies, rather than the 

22 color originals. But I will show you the 

23 color video file to make sure that we're 

24 talking about the same thing. 

25 
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Declaration of Shkumbin Mustafa was 

marked for identification as 

Respondent's Exhibit 5 as of this 

da te . ) 

MR. FRANK: I will note that 

the TTAB number were added by counsel 

for Respondent, I believe. They were 

not included in the annex submitted to 

the board. I have not had a chance to 

independently confirm that these are 

accurate. 

Q We're going to run the video 

which is Annex 5 to your declaration. I 

will stop it and ask you questions as we go 

along. 

(Video playing.) 

Q I will stop it there, which 

is in any event, it's correct that 

Mr. Frank instructed you to go to the 

WWW.Cohiba.com website, correct? 

A Yes. 

Q And do you believe what you 

saw on the day that you did that work would 

have been seen by any internet user who 
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2 went to that website and performed the 

3 actions that you performed? 

4 A I believe so, if you type the 

5 website, Cohiba.com, that's where you go. 

6 Q This is where you go, okay. 

7 I So this is now QuickTime, I 

8 gather, recording the actions you're taking 

9 on your laptop, correct? 

10 A Yes. 

11 Q And so we are seeing screens 

12 that you would have seen, correct? 

13 A Yes. 

14 Q Including the screen that's 

15 shown at 37 seconds into the website where 

16 there's a large picture of a red dot Cohiba 

17 Cigar band on a cigar and the words 

18 Republica Dominica, which probably ends as 

19 Dominicana, correct? 

20 A Yes. 

21 Q The next step you took was to 

22 click on the Facebook icon? 

23 A Yes. 

24 Q You did so because Mr. Frank 

25 instructed you to do that, correct? 
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A Yes. 

Q Going back to the video. 

(Video playing.) 

Q Now, do Facebook pages 

typically have a community section in your 

experience? 

MR. FRANK: Objection. Beyond 

the scope of the declaration, Federal 

Rules of Evidence 701. 

A Yeah, I think it's a recent 

feature, like few years. 

Q What is the purpose of the 

community function on a Facebook site? 

MR. FRANK: Same objection. 

A It's same like when we went 

through the Instagram account, where you 

had the user-generated content, so the 

community shows anyone with a Facebook 

account that uses the name of the tag or 

the hashtag of Cohiba, that's where they 

will generate all together. So if you're a 

brand manager and you're a social media 

manager, you're certainly going to have 

your job a lot easier to see the community 
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who's supporting you, who's sharing your 

content. 

Q So is it the case that 

user-generated content on Facebook goes to 

community rather than to say the front page 

that we're looking at now? 

MR. FRANK: Same objection. 

A It varies. 

Q It varies, okay. 

But to see, is it correct that 

to see the community page you have to take 

the actions that you took that are shown in 

this video and we have the website, you have 

to scroll down to the Facebook icon, you 

have to click on the Facebook icon, you have 

to go to the Facebook pages, we're looking 

at it here, I think this is 52 seconds in, 

and then you have to click on the link that 

says community? 

A Yes, or you can just go to 

Facebook directly. 

Q But then you would still have 

to click on the link that says community? 

A 
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2 Q All right. Well, let's 

3 continue with the video. 

4 (Video playing.) 

5 Q Stopping it for a second. 

6 We're seeing certain posts as we go down, 

7 correct? 

8 A Yes. 

9 Q Some of those are not written 

10 in English, correct? 

11 A Yes. 

12 Q I will return to the video. 

13 (Video playing.) 

14 Q So this is the image that 

15 we're looking at now, which is one minute 

16 and 56 seconds into the video is the image 

17 that appears a 200 TTABVUE 298 in 

18 Respondent's Exhibit 4, correct? 

19 A Yes. 

20 Q Okay. And you clicked on the 

21 Jazmin Lyn 

22 to do that, 

23 A 

24 Q 

25 the video. 
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(Video playing.) 

Q What we're seeing now at two 

minutes and 7 seconds, and it is shown on 

200 TTABVUE 301, is Jazmin Lyn's Facebook 

page, correct? 

A Yes. 

Q Mr. Frank told you to go to 

this page? 

A Yes. 

Q Did he explain why he wanted 

you to do that? 

A No. 

MR. FRANK: I will put on the 

record as well, that this not only 

appears to be a printout without 

color, but fuzzier than I believe the 

original PDF is more legible. 

MR. DEUTSCH: The witness has 

the video in front of him, so if he 

has any question as to what is being 

said or written, he can certainly 

state it and we can have him go up and 

look at the monitor up close. But 

we're only using the written exhibit 
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2 for convenience sake, since the actual 

3 video is what your the party that 

4 retained you submitted to the TTAB. 

5 Q So we're going to keep going 

6 I from 207 forward. 

7 (Video playing.) 

8 Q Now, what's the thumbs up icon 

9 represent in the screen shot we're looking 

10 at two minutes and 56 seconds into the 

11 video and which is shown at 200 TTABVUE 

12 309, what does that indicate? 

13 MR. FRANK: Objection. Beyond 

14 the scope of declaration, Federal 

15 Rules of Evidence 701. 

16 A It's a Facebook function of 

17 liking a photo. 

18 Q Does 

19 A A user liking a photo. 

20 Q Okay. So where the little 

21 hand is in this video, which is more or 

22 less shown to be the same on the video 

23 screen? 

24 A Yeah. 

25 Q That's not the button where 
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you believe a like, that's a button that 

shows you who has already left likes; is 

that correct? 

MR. FRANK: Same objection. 

A Shows the number of people 

that liked that piece of content. 

Q This shows one, meaning one 

person likes this content, correct? 

A Yes. 

Q Let's continue on the video. 

MR. FRANK: Same objection. 

(Video playing.) 

Q You clicked on that white hand 

icon in the blue circle and you saw that 

the one entity that liked the post says 

Cohiba Company, correct? 

A Yes. 

Q And you clicked on that 

because you were told do so by Mr. Frank? 

A Correct. 

Q Do you know why he asked you 

to do that? 

A No. 

Q Let's continue with the video. 
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(Video playing.) 

Q Okay. So you say, I'm 

stopping it now at four minutes and seven 

seconds into the video and page 200 TTABVUE 

322. 

You clicked it on the thumbs up 

icon underneath this post that Bob Langmaid, 

correct? 

A Yes. 

Q And you did that because 

Mr. Frank told you to do that, correct? 

A Yes. 

Q I'm going to continue with the 

video. 

(Video playing.) 

Q I am going to stop it at five 

minutes and 34 seconds and just ask you, so 

you're scrolling past a lot of posts and 

not doing anything at this point, correct? 

A Correct, yes. 

(Video playing.) 

Q So I am stopping this now at 

709 into the video. So you scrolled past a 

number of posts, until you got to a post 
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labeled Ron Bolling, correct? 

A Yes. 

Q You clicked on this one 

because Mr. Frank told you to click on it, 

right? 

A Yes. 

(Video playing.) 

Q I am stopping it at 714. 

So you held on the control 

link, while you clicking on the name Ron 

Bolling and you got to the screen that's 

shown at 714 at 200 TTABVUE 358, correct? 

A Yes. 

Q Can you generally describe 

what happens when you hold on control and 

click on a name at the top of a Facebook 

post, what does that reveal? 

A It's not only Facebook, it's 

the browser itself, it allows you to open 

another window, another tab, without 

interrupting your actions on the current 

tab. 

Q Well, if you click on the name 

at the top of a post, what information is 
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typically displayed, what type of 

information is displayed on Facebook? 

MR. FRANK: Objection. Beyond 

the scope of declaration, Federal 

Rules of Evidence 701. 

A You're just going to that 

user's account on a different tab within 

the browser. 

Q So it shows whatever 

information that user has posted about the 

user, him, her, itself? 

MR. FRANK: Same objection. 

Q Is that correct? 

A You go directly to their 

personal account. If you're clicking on 

their name, you open a tab, it goes 

directly to their Facebook page. 

Q So when we see here on 200 

TTABVUE 338 or on the screen at seven 

minutes and 14 seconds, we've got to look 

into Ron Bolling's Facebook page; is that 

correct? 

A 

Q 
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2 (Video playing.) 

3 Q That's the end of this video 

4 file. 

5 I Were you asked to make any 

6 determination as to how many users access 

7 the General Cigar Cohiba Facebook community 

8 page by Mr. Frank? 

9 A No. 

10 Q Do you have any knowledge as 

11 to how many people access that page today? 

12 A No. 

13 Q Did you communicate with any 

14 of the users who posted content, who's 

15 posts you clicked, as shown in the prior 

16 video? 

17 A No. 

18 Q Do you have any knowledge as 

19 to what was in their minds at the moment 

20 that they posted that, those posts? 

21 A No. 

22 Q Okay. To the next. I am 

23 going to direct your attention to 

24 paragraph 6 of your declaration. The first 

25 sentence of which says, "On October 20th, 

L_ 
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2 2017, I recorded a video of a search I did 

3 on my mobile device for '#Cohiba' on the 

4 Facebook mobile application." 

5 And hash tag is the symbol, 

6 Cohiba is a capital C. 

7 Do you see that? 

8 A Yes. 

9 Q And did you do that search 

10 because Mr. Frank told you to do it? 

11 A Yes. 

12 Q And then you say that 

13 October 23rd, 2017, you recorded an audio 

14 iteration of the actions you took and have 

15 recorded in that video, correct? 

16 A Yes. 

17 Q And that audio narration, were 

18 you reading from a script given to you by 

19 Mr. Frank? 

20 A Yes. 

21 Q I am going to ask you a few 

22 questions about that. 

23 

24 

I am going to give you what 

will be marked as this is marked in your 
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MR. DEUTSCH: We're going to 

mark it as Respondent's 5. 

(63-page Annex 10 to the 

Declaration of Shkumbin Mustafa was 

marked for identification as 

Respondent's Exhibit 5 as of this 

da te . ) 

Q The prior caveats to these 

exhibits apply, namely, it's in black and 

white, and we have affixed the TTABVUE 

information, not counsel for Cubatabaco. 

I will queue up the video file 

that's been identified as Annex 9 of your 

declaration while you take a look at that. 

(Video playing.) 

Q I will direct your attention 

to particular pages that I have questions. 

I am going to stop there. 

What is a hashtag? 

MR. FRANK: Objection. Beyond 

the scope of declaration, Federal 

Rules of Evidence 701. 

A It's a way for social media 

platforms to categorize photos so people 
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can find that easier. 

Q And how does a hashtag 

function? 

MR. FRANK: Same objection. 

A Example, if there are ten 

people that are posting a photo of anywhere 

in the world with a Poland Spring bottle 

and you decide, okay, I'm drinking Poland 

Spring bottle, so you categorize that photo 

with a hashtag sign Poland Spring. 

Q Okay. 

A Now, all those ten people did 

it, wherever they took the photos and now 

that hashtag Poland Spring has all the 

photos of all these ten people categorized 

under the hashtag. 

Q Is this something that any 

user of social media knows? 

MR. FRANK: Objection. 

A Yes. 

Q You don't have to be an expert 

in social media to know how hash tag 

functions, do you? 

MR. FRANK: Same objection. 
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Q Is that correct? 

A Depending from the age of 

people. 

Q Very young people use social 

media and use hashtags, correct? 

MR. FRANK: Same objection. 

A Yes. 

Q We're going to go play the 

video now. 

(Video playing.) 

Q Now, when you typed in 

#Cohiba, as you say, approximately 38 

seconds into the video, you did that 

because Mr. Frank told you to do that, 

correct? 

A Yes. 

(Video playing.) 

Q I am stopping it at 40 seconds 

into the screen, which is the same image 

that's shown at 200 TTABVUE 407, correct? 

A Yes. 

Q Okay. Now, this shows #Cohiba 

and also Cohiba, Cohiba club, Cohiba 

cigars, Cohiba club kaslik and Cohiba goa. 
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Why do those show up, if you 

know, when you put in #Cohiba, not just 

#Cohiba? 

MR. FRANK: Objection. Beyond 

the scope of declaration, Federal 

Rules of Evidence 701. 

A It's the word, whatever you 

type will show up. 

Q Okay. So keep going with the 

video. 

(Video playing.) 

Q And were you told by Mr. Frank 

to tap the first result with #Cohiba? 

A Yes. 

Q Okay. Keep going. 

(Video playing.) 

Q You tapped on see all and 

scrolled down becaus. Mr. Frank instructed 

you to? 

A Yes. 

(Video playing.) 

Q I am going to stop it at 258. 

So we spent a minute or two of 

video of your scrolling down through results 
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that are shown when you type #Cohiba into 

the search box on Facebook, correct? 

MR. FRANK: Okay. 

Mischaracterizes testimony. 

A So yes and just to go back to 

page 408. 

Q Yes? 

A When we clicked see all, what 

we're seeing right now is we're seeing 

accounts, Facebook accounts. 

Q Okay. 

A That have a Cohiba word in it. 

Q Okay. 

A So we're scrolling down 

accounts, accounts, accounts. 

Q Okay. So let's start with 

page 409. 

So a dog has Cohiba in its name 

under the second Cohiba, the Hog Dog, 

correct? 

A Yes. 

Q And a band, Musician Band has 

Cohiba, correct? 

A Yes. 
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Q And if we look at 200 TTABVUE 

410, there's Curt Cohiba, a musician in a 

band, correct? 

A Yes. 

Q And Cohiba Season, a musician 

in a band, correct? 

A Yes. 

Q And if we go to page 411, 

there's Cohiba Dunes, a dance and 

nightclub, correct? 

A Mm-hmm. 

Q And if we go to page 412, 

there is Cohiba Boyz Promotion, a 

community, correct? 

A Yes. 

Q And CohibaClub Peru, a 

personal blog, correct? 

A Yes. 

Q And if we go to page 413, 

we've got Don Cohiba, a recreation and 

sports website, correct? 

A Yes. 

Q And Cohiba Grill, a public 

swimming pool, correct? 
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A Yes. 

Q And Cohiba Villa is a 

restaurant, correct? 

A Yes. 

Q If we go to 200 TTABVUE 414, 

we have Tompusi Cohiba listed as household 

supplies, correct? 

A Yes. 

Q And Cohiba Bar Lounge, listed 

as a dance and nightclub, correct? 

A Yes. 

Q And if we go to page 415, we 

have Cohiba Atmosphere Sofia, a bar, 

correct? 

A Yes. 

Q And Cohiba Goa, arts and 

entertainment, correct? 

A Yes. 

Q And Hotel Cohiba Playa del 

Carmen, a hotel? 

A Yes. 

Q And an Italian restaurant 

called Cohiba Atmosphere Buenos Aires, 

correct? 

ｾＭＭＭＮ＠
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A Yes. 

Q And then on page 416, a bar 

called Cohiba Lounge? 

A Yes. 

Q And a public figure called 

Raudel Cohiba Salsa, correct? 

A Yes. 

Q And on page 417, we have a 

Cohiba Cafe, correct, second line down, 

this is 417? 

A 417, Cohiba. 

Q Cafe? 

A Cohiba Cafe. 

Q The second entry. 

A I have the Cohiba Luxury Cigar 

Lounge. 

Q I'm looking at the second one, 

we have the Cohiba Cafe, correct? 

A Yes. 

Q And then fourth down is the 

Cohiba Cuban Bar? 

A Yes. 

Q And fifth down is Habana Cafe 

del Melia Cohiba, correct? 
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2 A Yes. 

3 Q And then on page 418 we have 

4 Dany Cohiba, an artist? 

5 A Yes. 

6 Q And Cohiba Cuban Cuisine, a 

7 restaurant? 

8 A Yes. 

9 Q And Cohiba Entertainment LLC? 

10 A Yes. 

11 Q Okay. And on page ＴｾＹＬ＠ we 

12 have DJ Cohiba, a DJ, correct? 

13 A Yes. 

14 Q So, in other words, there are 

15 a lot of people who have, in one way or 

16 another, used the term "Cohiba" in their 

17 Facebook account, right? 

18 MR. FRANK: Objection. 

19 Mischaracterizes testimony. 

20 Q Is that what we're seeing? 

21 A Yes. 

22 Q We will keep going. 

23 (Video playing.) 

24 Q You tapped on see all in the 

25 public photos. 
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2 In the Facebook world, what 

3 does public photos mean? 

4 MR. FRANK: Objection. Beyond 

5 the scope of the declaration, Federal 

6 Rules of Evidence 701. 

7 A All the photos that any user 

8 posts are public. 

9 Q Do Facebook users, most 

10 ordinary Facebook users, know that's what 

11 public photos means? 

12 MR. FRANK: Same objection. 

13 Calls for speculation. 

14 A I would not know what they 

15 think. 

16 Q You don't have to be an expert 

17 to know what public photos means on a 

18 Facebook web page, do you? 

19 MR. FRANK: Same objection. 

20 A Absolutely and that's why 

21 they're in trouble, Facebook in general. 

22 Q They're what, I'm confused by 

23 that? 

24 A No, meaning that all the 

25 issues that they've had with the privacy 

212-267-6868 

Veritext Legal Solutions 

www.veritext.com 516-608-2400 



) 

) 

Page 172 

1 Shkumbin Mustafa 

2 and all that stuff. 

3 Q I see. Okay. Let's keep 

4 going on the video. 

5 (Video playing.) 

6 Q Were you instructed by 

7 Mr. Frank to scroll down on this page? 

8 A Yes. 

9 Q Keep going with the video. 

10 (Video playing.) 

11 Q Going back to the video at 

12 401. 

13 (Video playing.) 

14 Q Now, you're scrolling the 

15 public posts, correct? 

16 A Yes. 

17 Q And were you instructed to do 

18 so by counsel for Cubatabaco? 

19 A Yes. 

20 Q Back to the video. 

21 (Video playing.) 

22 Q I am going to stop it at 535. 

23 Facebook and other social media 

24 function internationally, correct? 

25 [_ 
212-267 -6868 
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the scope of declaration, Federal 

Rules of Evidence 701. 

A What was the question again? 

Q Let me see if I can put it a 

different way. 

Let's say you're a Facebook 

user with an account in the United states, 

assuming that you haven't made your account 

private, can people from outside the United 

States post to your account? 

MR. FRANK: Objection. Beyond 

the scope of declaration, Federal 

Rules of Evidence 701, calls for 

speculation. 

Q I'm asking you as a Facebook 

user? 

A Again, you cannot post I 

cannot post pictures on your account 

without your permission. I can tag you. 

When I tag you, that means it allows you to 

make a decision whether to put it in your 

timeline or not. 

Q Okay. Well, the photos that 

we're looking at that are being scrolled 
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through here. 

A Yes. 

Q Okay. Are you saying that the 

owner of the Cohiba Facebook page makes a 

decision as to whether those appear on its 

Facebook page or not? 

MR. FRANK: Objection. Vague. 

Beyond the scope of declaration and 

Federal Rules of Evidence 701. 

A What we're looking here is 

actually #Cohiba, we're not looking at the 

tags. 

Q Okay. 

A This is all the photos that 

anyone can take a photo and put the hash tag 

and in this case, it's Cohiba, so they're 

categorized within that category, so this 

has nothing to do with tagging the account, 

different function. 

Q 

A 

Q 

A 

Q 
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my Facebook page? 

A Yes. 

Q Will that photograph appear on 

the public post side of the account, which 

corresponds to #Cohiba? 

MR. FRANK: Objection. Vague. 

Beyond the scope of the declaration, 

Federal Rules of Evidence 701, calls 

for speculation. 

A It just gets categorized with 

all the other Cohiba images that were 

#Cohiba. 

Q Do they all show up on the 

Facebook page that corresponds to #Cohiba, 

do all those photos show up there? 

MR. FRANK: Same objection. 

Q Please answer. 

A They're just 

Q Aggregated? 

A Aggregated. 

Q Do they show up on the 

Facebook page that corresponds to #Cohiba, 

once they're aggregated? 

MR. FRANK: Same objection. 
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2 A When you're saying on a page 

3 of -- on the website, I don't understand 

4 that because that's -- it becomes a public 

5 post, categorized under Cohiba. 

6 So if I decide to -- let's say 

7 I'm doing a Cohiba photo, right. And I want 

8 to see what others have posted on that 

9 hashtag, so I click on that hashtag and it 

10 takes me to this public photos, like we saw 

11 there, that you can see all of them and you 

12 can scroll down and get inspiration or click 

13 or whatever. 

14 Q I get you. 

15 So somewhere on Facebook, then, 

16 in that instance, there's a place where all 

17 the photos with #Cohiba are aggregated; is 

18 that correct? 

19 

20 

21 1 

A 

Q 

MR. FRANK: Same objection. 

Yes. 

And that account will show up 

22 under the name of whoever owns the handle 

23 #Cohiba? 

24 

25 A 
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2 Q ND one owns hash tag? 

3 A No. 

4 Q Okay. 

5 A That's a hashtag categorizing 

6 photos. 

7 Q Okay. Thank you. You can 

8 probably tell I'm not on social media. 

9 We will keep going with the 

10 video. 

11 (Video playing.) 

12 Q That's the end of that video 

13 file. 

14 Is it correct that you were 

15 instructed by Mr. Frank to page down, as is 

16 recorded in the video? 

17 A Yes. 

18 Q Did you reach the end of all 

19 the photos when the video ended or were 

20 there more? 

21 A I don't recall that. 

22 Q Okay. Did you ever 

23 communicate with any of the people who 

24 affixed #Cohiba to any of their photos? 

25 A 
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2 Q Do you have any idea what was 

3 in their mind at the time that they affixed 

4 #Cohiba to their photos? 

5 MR. FRANK: Objection. Vague. 

6 A No. 

7 Q Okay. Can you tell from 

8 #Cohiba whether anybody who posted the 

9 photo is confused as to the origin of 

10 #Cohiba? 

11 MR. FRANK: Objection. Vague. 

12 Beyond the scope of the declaration, 

13 Federal Rules of Evidence 701. Calls 

14 for speculation. 

15 A No. 

16 Q You can't really tell anything 

17 about the fact that somebody has affixed 

18 #Cohiba to a photo other than the fact that 

19 they put that hashtag, correct? 

20 MR. FRANK: Same objections. 

21 A Yes. 

22 Q Okay. Back to the 

23 declaration. 

24 

25 l 
Now, in paragraph 7 of your 

declaration _, _ y_O_ u_ talk about recording a __ _ 
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Veritext Legal Solutions 

www.veritext.com 516-608-2400 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

) 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Page 179 

Shkumbin Mustafa 

video of a search you did on your mobile 

device for #Cohiba on Instagram, right? 

A Yes. 

Q And on paragraph 8, you talk 

about a video of search you did on your 

laptop computer for #Cohiba on Twitter, 

correct, that's paragraph 8? 

A Eight, yes. 

Q Okay. Now, to spare us some 

tedium, I'm going to ask you if your 

answers that you gave with respect to the 

search you did for hash tag on Facebook are 

also applicable in all respects to the 

searches that you performed for #Cohiba on 

Twitter and on Instagram? 

MR. FRANK: Objection. Vague. 

Q I mean do hash tags on Twitter 

and Instagram work the same way they do 

work on Facebook? 

A They are very similar. 

Q So the testimony that you have 

given with respect to #Cohiba on Facebook 

would be applicable to the use of those 

hashtags on Twitter and Instagram as well? 
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2 MR. FRANK: I will have the 

3 same objections I had to the --

4 MR. DEUTSCH: I understand. 

5 MR. FRANK: to the 

6 description for #Cohiba on Instagram. 

7 A Very similar, same function, 

8 different user interface. There are 

9 certain things that are separate, but the 

10 hashtag function is supposed to do the 

11 exact same thing. 

12 Q Okay. 

13 A Categorize photos of users who 

14 type in hashtag. 

15 MR. DEUTSCH: All right. 

16 Let's go off the record. 

17 (Discussion held off the 

18 record. ) 

19 MR. DEUTSCH: I am going to 

20 mark as Respondent's Exhibit 6, 

21 Annex 14 to the declaration to the 

22 witness, with caveats that this is 

23 black and white and we added the 

24 TTABVUE number. 

25 (67-page Annex 14 to the 

Veritext Legal Solutions 
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Declaration of Shkumbin Mustafa was 

marked for identification as 

Respondent's Exhibit 6 as of this 

da te . ) 

Q And for the sake of time and 

attention, I am not going to show you the 

video annex, but if you want to see it, I 

will show it to you. We're just going to 

rely on the transcription and video 

pictures that are shown in this exhibit. 

I will ask you generally. Your 

testimony with respect to this exhibit is 

that it is a reproduction of the images you 

took and the words you spoke for a search 

you did on your laptop computer for #Cohiba 

on Twitter, correct? 

A Yes. 

Q Okay. You started out typing, 

this says on page 200 TTABVUE 501, you 

clicked the search Twitter box at the top 

of the screen? 

A Yes. 

Q Where is that? 

A Top right. You see it, 

L 
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there's an 

Q A row of symbols? 

A Yeah, where it says "search 

Twitter." 

Q I see, yes. 

Okay, so you clicked on that 

and you typed in -- and this shows on 502, 

#Cohiba, correct? 

A Yes. 

Q You did that because Mr. Frank 

asked you to do that search, correct? 

A Yes. 

Q Okay. And you page down to an 

entry on Twitter saying Marcus with a 

picture of a cigar, correct, it is TTABVUE 

506. 

A Yes. 

Q Okay. And you clicked where 

it said Marcus, that's shown on page 507, 

correct? 

A Yes. 

Q You did that click because 

Mr. Frank told you to do it, correct? 

A 
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Yes. 

- ----------

Veritext Legal Solutions 

www.veritext.com 

_____ .J 

516-608-2400 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

) 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

) 

Page 183 

Shkumbin Mustafa 

Q All right. And then starting 

on page 511, that shows that you were 

paging down on various posts that then 

appeared? 

A Yes. 

Q Okay. And that goes all the 

way through to page 524 and 525, correct? 

A Yes. 

Q Where you clicked on the entry 

that says Daryl_with_ A click, correct? 

A Yes. 

Q And you clicked on that name, 

correct? 

A Yes. 

Q As shown on 525 and you were 

taken to the Twitter page corresponding to 

Daryl with A click, correct? 

A Yes. 

Q And you did all of that 

because Mr. Frank told you to do it, 

correct? 

A Yes. 

Q Okay. Then you clicked the 

back arrow and continued to scroll down the 

212-267-6868 
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2 Twitter page corresponding to #Cohiba? 

3 A Yes. 

4 Q Correct. And then on 

5 page 37072, you clicked on the name Maxx, 

6 capital M-A-X-X capital J-U-L-I-A-N, Maxx 

7 Julian, correct? 

8 A Yes. 

9 MR. FRANK: For the record, 

10 you were using the Bates number there. 

11 MR. DEUTSCH: Oh, I'm sorry. 

12 It's 200 TTABVUE 531. 

13 Q And you did that, you clicked 

14 on that because counsel for Cubatabaco told 

15 you do that, right? 

16 A Yes. 

17 Q And then you ended up at the 

18 Twitter page of Maxx Julian, correct? 

19 A Yes. 

20 Q And then you went back to the 

21 previous screen and continued to scroll 

22 1 down, correct? 

23 A Yes. 

24 Q By the way, do people 

25 frequently, simultaneously post a photo to 
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2 more than one social media account? 

3 MR. FRANK: Objection. Beyond 

4 the scope of declaration, Federal 

5 Rules of Evidence 701, calls for 

6 speculation. 

7 A I don't know, but it's 

8 possible. 

9 Q It's possible, okay. 

10 So you went to the Twitter page 

11 shown on 542, correct? 

12 A That's a bottle of wine. 

13 Q A bottle of wine, a glass of 

14 wine and a hand holding a smoking cigar? 

15 A Yes. 

16 Q And you clicked on the name 

17 John Aranza? 

18 A Yes. 

19 Q Which revealed the account 

20 information, I guess, for Mr. Aranza on 

21 543, correct? 

22 A Yes. 

23 Q Okay. And then you backed out 

24 of that, correct? 

25 

L 
A 
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2 Q And started on page 547, you 

3 continued to click down, sorry, scroll 

4 down? 

5 A Yes. 

6 ' Q When you clicked on 

7 Mr. Aranza, you did so because counsel for 

8 Cubatabaco asked you to do so it? 

9 A Yes. 

10 Q Then you get to page TTABVUE 

11 551, 444 Smoke Shop, you clicked on that? 

12 A Yes. 

13 Q Because Mr. Frank told you to 

14 do it, correct? 

15 A Yes. 

16 Q You got to the account page 

17 for 444 Smoke Shop, correct? 

18 A Yes. 

19 Q And then you backed out of 

20 that and went back to the previous page, 

21 correct? 

22 A Yes. 

23 Q Scrolled down and continued to 

24 scroll down and you came up with 444 Smoke 

25 Shop again, correct, on page 560? 
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A 560, yes. 

Q And you clicked on that name? 

A Yes. 

Q And you came up again with a 

page that shows 444 Smoke Shop, on Twitter, 

correct? 

A Yes. 

Q And all of these actions were 

taken at the direction of counsel for 

Cubatabaco, correct? 

A Yes. 

Q Okay. We finished with that 

one. 

Let's go to paragraph 9 of your 

declaration. This talks about you 

performing a video of a review that you did 

on your laptop computer of your description 

of Cohiba Cigars on the online cigar 

retailer, cigar. com, which is identified on 

and linked to the website, Cohiba.com? 

A Yes. 

Q Okay. Again, I think we will 

use the annexes via the printout with the 

existing caveats as to those printouts. 
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MR. DEUTSCH: Can you mark 

this as Respondent's 7. 

(34-page Annex 16 to the 

Declaration of Shkumbin Mustafa was 

marked for identification as 

Respondent's Exhibit 7 as of this 

da te . ) 

Q So am I correct that in the 

video which we have shown on Annex 15, 

which is reproduced in print on Annex 16, 

which is marked as Respondent's 7, you went 

back to the Cohiba website? 

A Yes. 

Q As you were directed to by 

Mr. Frank, correct? 

A Yes. 

Q And then you went to the 

drop-down menu and clicked on Find Cohiba 

as shown on page 570? 

A (Perusing.) Yes. 

Q And you paged down on that 

page to find online retailers and clicked 

on that, correct? 

A Yes. 

__ J 
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Q And that gave you a link, a 

page of links to various online cigar 

companies, correct? 

A Yes. 

Q I'm sorry, online cigar 

merchants, correct? 

A Yes. 

Q And you were directed by 

Mr. Frank to click on cigar. com, correct? 

A Yes. 

Q And the balance of the exhibit 

are pages, video pages recorded from your 

review of cigar. com, correct? 

A Say that again. 

Q The rest of this exhibit, the 

rest of the video that corresponds to this, 

are all pages from WWW.cigar.com. correct? 

A Yes. 

Q It records their sale, their 

pages offering the General Cigar Cohiba for 

sale; is that correct? 

A They offer all kind of cigars, 

L 
believe. 

Q Yeah, but you only went to the 
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web well, I will just --

A I went to that cigar.com. 

Q Yes. 

A That's where I am, are you on 

a different page? 

Q I will direct you to the page 

I want. 

Okay. You went to the page 

that's shown on 200 TTABVUE 579 and clicked 

on Cohiba under Top Brands, correct? 

A Yes. 

Q And then the balance of this 

exhibit is reproductions of what your video 

recording shows was on the cigar. com web 

page on the day you did this review, 

correct? 

A Yes. 

Q Now, going back to page 200 

TTABVUE 573. 

A (Perusing. ) Yes. 

Q There's a long list of cigar 

merchants, those are all links, correct? 

MR. FRANK: Objection, 

mischaracterizes the evidence. 
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Q Those are all links to 

merchant websites? 

A They should be. 

Q All right. And I see one, 

two, three, four, five, six, seven, eight, 

nine, 10, 11, 12, 13, 14, 15, 16 of those 

names, correct? 

A Yes. 

Q Is it accurate that Mr. Frank 

only asked you to click on one of those 16 

links? 

A I believe so, yes. 

Q For example, he didn't ask you 

to click on JR Cigars, that's shown on that 

page? 

A I don't remember. 

Q Do you recall ever looking at 

any other cigar merchant websites during 

the time that you were performing services 

work for the Rabinowitz Boudin firm? 

A I don't recall. 

Q You didn't make a video 

recording of that, did you? 

A 
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Q Okay. So as far as you can 

recall today, the only cigar merchant 

website that you were directed to look at 

by Mr. Frank, was the cigar. com website, 

correct? 

A Yes. 

Q Is your answer "yes"? 

A Yes. 

Q Okay. We're going to go to 

paragraph 10 of your declaration. Again, I 

don't think we need to use the video for 

this. We can use the printout. 

Paragraph 10 says that on 

October 20, 2017, you recorded a video you 

did on your mobile device of the mobile 

application, Cigar Boss, correct? 

A Yes. 

Q And Mr. Frank asked you to 

perform that review, correct? 

A Yes. 

Q Before Mr. Frank asked you to 

perform that review, was Cigar Boss loaded 

as an application on your mobile device? 

A No. 
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2 Q Other than that instance where 

3 I you were retained or your company was 

4 retained to do this work, had you ever used 

5 Cigar Boss, the application? 

6 A No. 

7 Q Have you ever heard of Cigar 

8 Boss before Mr. Frank asked you to upload 

9 it to your mobile device? 

10 A No. 

11 Q Do you have any knowledge 

12 about who made the Cigar Boss app? 

13 A No. 

14 Q Do you have any knowledge as 

15 to how many people had downloaded the Cigar 

16 Boss app? 

17 A No. 

18 Q Do you have any knowledge as 

19 to whether the Cigar Boss app is viewed as 

20 authoritative by anyone? 

21 MR. FRANK: Objection. Beyond 

22 the scope of the declaration, Federal 

23 Rules of Evidence 701. 

24 A I don't know. 

25 Q Do you have any knowledge as 

L--
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to whether cigar smokers rely on Cigar Boss 

for information? 

MR. FRANK: Objection. Beyond 

the scope of declaration, Federal 

Rules of Evidence 701. 

A No. 

Q Do you have any knowledge as 

to when Cigar Boss was last previously 

updated prior to the time that you uploaded 

and looked at it? 

A No. 

Q Do you have any knowledge as 

to whether the information contained on 

Cigar Boss is used generally accurate, 

amongst cigar smokers? 

MR. FRANK: Objection. Beyond 

the scope of declaration, Federal 

Rules of Evidence 701. Calls for 

speculation. 

A Don't know. 

MR. DEUTSCH: Okay. All 

right. We are going to mark as 

Respondent's 8 Annex 18 to your 

declaration, which is a noncolor 
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2 version of the original Annex 18 and 

3 has TTABVUE numbers that we have 

4 affixed. 

5 (63-page Annex 18 to the 

6 Declaration of Shkumbin Mustafa was 

7 marked for identification as 

8 Respondent's Exhibit 8 as of this 

9 da te . ) 

10 Q Now, this is, according to 

11 what you said in your declaration, a 

12 reproduction in black and white of the 

13 review you did on your mobile device of the 

14 mobile app Cigar Boss, correct? 

15 A Yes. 

16 Q Okay. And were you instructed 

17 by Mr. Frank to upload this app to your 

18 device? 

19 A Yes. 

20 Q Did you remove it from your 

21 device when your work was performed? 

22 A I believe so. 

23 Q Okay. 

24 A I have a new phone, so it's 

gone. 
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2 Q Okay. So the first action you 

3 took after you opened it, according to 200 

4 TTABVUE 604 was to tap on the brands button 

5 on the bottom of the screen, correct? 

6 A Yes. 

7 Q And you did that because 

8 Mr. Frank told you to do it? 

9 A Yes. 

10 Q And then you tapped on the 

11 Cuban cigar section shown on page 605 

12 because Mr. Frank told you to do it? 

13 A Yes . 

14 Q And then you tapped on the 

15 Cohiba entry because Mr. Frank told you to 

16 do it? 

17 A Yes. 

18 Q And then on page 608, you 

19 tapped on the Behike, I think that is 

20 B-E-H-I-K-E, 52, it's a capital B, entry 

21 because Mr. Frank told you to do it? 

22 A Yes. 

23 Q And you scrolled down to the 

24 bottom and then back up, correct? 

25 A 
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And there's copy shown on page I 

200 TTABVUE 610, which you represent you 

saw on that day, correct? 

A Yes. 

Q And the description given here 

is "The highly-rated Cohiba Red Dot Tube 

take the smooth capital Dominican cigar 

profile and raises the bar." 

Okay. And this is the copy 

showing on Cigar Boss under the heading 

Behike 52, correct? 

A Yes. 

Q Okay. So you then tapped on 

the image of the cigar as shown on 611. 

Do you know what cigar is 

depicted there? 

A Me? 

Q Yes. 

A A Behike 52. 

Q Why do you know that's a 

Behike 52? 

A Because that's what I typed, 

that's why it says Behike 52. 

Q Do you know if that's actually 

'-- -
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a Behike 52? 

A I don't know. 

Q Have you ever smoked a 

Behike 52? 

A No. 

Q So you went back to the Cohiba 

screen by typing the back arrow and tapped 

on the Behike 54 entry, correct? 

A Yes. 

Q And you tapped on the image of 

cigar and that is, is it accurate to say, 

that that looks like the same image that 

was I am going ask you to compare 200 

TTABVUE 612 and TTABVUE 617. 

Do they look to be the same, 

same image? 

A Yes. 

Q So you don't know if that's a 

Behike 54 or 52 or s .ome other cigar, do 

you? 

A No, I don't. 

Q So you scrolled down to the 

bottom and then back up, as you say, on 

page 618. 

212-267-6868 

And then you saw the copy on 

Veritext Legal Solutions 

www.veritext.com 516-608-2400 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

) 

Page 199 

Shkumbin Mustafa 

page 619, correct? 

A Yes. 

Q And is that copy identical to 

the copy on page 200 TTABVUE 610? 

A (Perusing.) 

Q It seems to be the same, 

correct? 

A It is, yes. 

Q So you tapped the back arrow, 

tapped on Behike 56, and you got to 

page 623 and that image appears to be the 

third time you've seen the same image of 

the same cigar, correct? 

A Yes. 

Q And you went down to the 

bottom, that's shown on page 624 and 

that's, once again, the identical text that 

you've seen twice before for two other 

cigars, correct? 

A Yes. 

Q Okay. So you tapped out and 

clicked onto Lonsdale, as shown on 626, 

correct? 

A 

212-267-6868 
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Q You tapped on Lonsdale because 

counsel told you to so, correct? 

A Yes. 

Q And then on 627, that's the 

same picture of the same cigar as we have 

seen previously, correct? 

A Yep. 

Q And if you go down to the 

bottom of that, on page 630, that's the 

same copy about the Cohiba Red Dot Tube, 

correct? 

A Yes. 

Q Even though this is a 

different cigar, the copy hasn't changed, 

correct? 

A Yes. 

Q And if you go to page 634, you 

backed out and then clicked on Piramides 

Extra, P-I-R-A-M-I-D-E-S? 

A Yes. 

Q You tapped on that entry. 

Once again, you saw this on page 638, the 

same picture of the same cigar and on 636 

the same copy that you had seen before, 
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2 correct? 

3 A Yes. 

4 Q And you tapped out and clicked 

5 on page 640 on Toro Tube, correct? 

6 A Yes. 

7 Q On page 641 the same cigar 

8 again, same image? 

9 A Yes. 

10 Q That we previously have seen? 

11 A Yes. 

12 Q And when you scrolled down at 

13 the bottom on page 644, the same copy about 

14 the Cohiba Red Dot Tube, correct? 

15 A Yes. 

16 Q Then you backed out and you 

17 clicked on Cohiba Cuban according to 

18 page 646, correct? 

19 A Yes. 

20 Q And you scrolled down and you 

21 clicked on Senoras Cherry, that's shown on 

22 page 649, correct? 

23 A 

24 Q 

25 do that? 

212-267-6868 
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A Yes. 

Q And you scrolled down and 

there's now not a picture of the same 

cigar, on page 650, there's a picture of an 

Indian head and the word Cohiba and a 

design, correct? 

A Yes. 

Q And then on page 651 and 652, 

653, 654, of this copy, you hadn't seen 

before, correct? 

A Correct. 

Q This doesn't reference the 

Cohiba Red Dot cigar, correct? 

A Correct. 

Q And then you went back out at 

Mr. Frank's instructions and you clicked on 

Toros Tubes, correct? 

A Yes. 

Q And you scrolled down and you 

saw the copy that appears on pages 659 

through 662, correct? 

A Yes. 

Q And again, this isn't the 

reference to this General Cigar red dot? 

212-267 -6868 
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2 A It's not, yeah. 

3 Q When you performed this 

4 review, did you form any opinion as to the 

5 accuracy of the Cigar Boss application with 

6 respect to cigars? 

7 MR. FRANK: Objection. Beyond 

8 the scope of the declaration, Federal 

9 Rules of Evidence 701. 

10 A No, I don't think so. 

11 Q You didn't form any opinion 

12 one way or the other? 

13 A No. 

14 Q Okay. This one I think we 

15 might have to do as a video. 

16 MR. DEUTSCH: Could you mark 

17 this Respondent's 9. 

18 (72-page Annex 20 to the 

19 Declaration of Shkumbin Mustafa was 

20 marked for identification as 

21 Respondent's Exhibit 9 as of this 

22 date. ) 

23 Q I am going to ask you some 

24 questions about the paragraph 11 of your 

25 declaration, as well as the video file and 

212-267-6868 
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printout of that video file that we have 

marked as Respondent's Exhibit 9, with the 

caveat that this is in black and white and 

we have added the. TTAB review numbers, 

okay? 

A Okay. 

Q Let me pull up the video file. 

(Video playing.) 

Q Were you asked by Mr. Frank to 

review the posts on the Instagram account 

for cigarsandroses? 

A Yes. 

(Video playing.) 

Q Okay. I am going to stop at 

53 seconds into the audio videotape, which 

I believe is the same as 201 TTABVUE 12, 

correct? 

A Yes. 

Q And this is the Instagram page 

for cigarsandroses; is that correct? 

A Yes. 

Q Okay. And this has over the 

word followers 1,164. 

Do you know what that means? 

L 
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A Yes, that means there are 

1,164 accounts that follow cigarsandroses. 

Q And do you know how many 

accounts there are on Instagram, 

approximately? 

MR. FRANK: Objection. 

Objection. Beyond the scope of the 

declaration, Federal Rules of Evidence 

701 and calls for speculation. 

A Currently over 1 billion 

monthly users on Instagram. 

Q Thank you. Proceed with the 

video. 

(Video playing.) 

Q I am going to stop here. You 

scrolled down and tapped on this picture. 

Did you tap on this because 

Mr. Frank told you to? 

A Yes. 

Q That's at 117 on the video and 

201 TTABVUE 17 on Exhibit 9. 

(Video playing.) 

Q Stopping there, we're at 1:32. 

You tapped on a tag labeled Sean Williams 

'--------
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2 Cohiba. 

3 Did you do that because 

4 Mr. Frank told you to? 

5 A Yes. 

6 Q Okay. Continuing with the 

7 video. 

8 (Video playing.) 

9 Q Pausing now. This is 2:59 of 

10 the video. The corresponding image is at 

11 page 40, correct, 201 TTAB 40, correct? 

12 A 

13 Q 

14 

15 Q 

Yes. 

All right. 

(Playing video.) 

So you tapped on the image 

16 because Mr. Frank told you, correct? 

17 A Yes. 

18 Q And you tapped on the photo to 

19 reveal the tags because Mr. Frank told you 

20 to do that, correct? 

21 A Yes. 

22 Q You tapped on the Cohiba 

23 Habana tab because Mr . Frank told you to do 

24 that, correct? 

25 A Yes. 

'--
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Q And you tapped on Cohiba 

Habana underscore as well because Mr. Frank 

told you to do that? 

A Yes. 

(Video playing.) 

Q I will stop this for a second. 

This is now at three minutes and 31 seconds 

into the video file. 

It's also the image that's 

shown on 201 TTABVUE 46, correct? 

A Yes. 

Q And this is a reference to a 

cigar lounge in Kuwaiti is that correct? 

MR. FRANK: Objection. Beyond 

the scope of the declaration. Calls 

for speculation. 

Q Well, this is an image in your 

declaration, attached to your declaration, 

correct? 

A Yes. 

Q And it references a Cohiba 

Cigar Lounge at Marina Crescent-Salmiya 

Kuwait, correct? 

A Yes. 
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Q And the phone number that's 

shown found towards the bottom of that text 

is not a United States phone number, is it? 

A No, I don't think so, no. 

Q Okay. Keeping with the video. 

(Video playing.) 

Q Now, you said that you tapped 

on the phrase "view all four comments"? 

A Yes. 

Q Who told you to do that? 

MR. FRANK: Objection. Lack 

of foundation. 

Q Did Mr. Frank tell you to do 

that? 

A By instructions, yes. 

Q Yes, he instructed you to do 

that. 

Did he explain why he wanted 

you to tap on the comment? 

A No. 

(Video playing.) 

Q Now, you're tapping on a 

picture, showing a hand with what looks 

like a Red Dot Cohiba and a cup of cut up 
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2 fruit, correct? 

3 A Yes. 

4 Q Mr. Frank told you to click on 

5 this, correct? 

6 A Yes. 

7 Q Continuing. 

8 (Video playing.) 

9 Q So you tapped on the photo to 

10 reveal the tags and you did so because 

11 Mr. Frank told you to do that? 

12 A Yes. 

13 (Video playing.) 

14 Q So you tapped to reveal 

15 comments, correct? 

16 A Page 60, yes. 

17 Q Yes, this corresponds with 

18 page 60, I believe. 

19 You did that because Mr. Frank 

20 asked you to? 

21 A Yes. 

22 Q Do you know why he asked do 

23 you do that? 

24 A No. 

25 

t 

212-267-6868 
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Q I am stopping at 447 into the 

video. 

A Mm-hmm. 

Q And this shows, it corresponds 

to 201 TTABVUE 64 and this is another 

picture that you tapped on, correct? 

A Yes. 

Q And you tapped on this because 

Mr. Frank asked you to do so, correct? 

A Yes. 

Q Do you know why he asked you 

to do that? 

A No. 

Q Returning to the video. 

(Video playing.) 

Q You tapped to reveal tags in 

this photo, correct? 

A Yes. 

(Video playing.) 

Q Is it accurate that Mr. Frank 

asked you to tap on each of the tags that 

had Cohiba in them to see what that 

revealed? 

A 
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Q He didn't ask you to tap on 

the tab that said Dunkin' Donuts, did he? 

A If it's not here, no. 

Q There was a tab that said 

Dunkin' Donuts? 

A That's right. 

Q But you weren't asked to do 

that? 

A No. 

Q Okay. 

(Video playing.) 

Q So the video file at five 

minutes and 28 seconds, 201 TTABVUE 73, 

show the comments that were left for that 

particular photo that you tapped on, 

correct? 

A Yes. 

Q And it indicates that the 

comments were left by cigarsandroses, 

correct? 

A 

Q 

A 

Q 
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A Yeah. 

Q Okay. And there's a whole 

bunch of hashtags there as well? 

A Yes. 

Q Is that something a person who 

posts can do, they can leave hash tags and a 

comment? 

A Yes. They believe that that 

photo can categorize in different hashtags, 

like here, coffee, Dunkin' Donuts, Dunkin' 

Donuts, whatnot. 

Q Does leaving those hash tags in 

the comments section have the same effect 

as tagging the photos with a hash tag? 

MR. FRANK: Objection. Beyond 

the scope of declaration, Federal 

Rules of Evidence 701. 

A You can't tag the photo with a 

hashtag. You have to tag the account name 

of whoever you are wanting to tag. But 

leaving a hashtag in your description of 

comments is a different thing. 

Q 

A 
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photo to whatever name you want it to be. 

Q Does that function in the same 

way as leaving a tag on a photo, does it 

aggregate all the photos that have had that 

tag attached to it? 

MR. FRANK: Objection. Beyond 

the scope of his declaration, Federal 

Rules of Evidence 701. 

A I don't understand the 

question. 

Q Well, what's the purpose of 

cigarsandroses having put in this long list 

of hashtags? 

MR. FRANK: Objection. Beyond 

the scope of his declaration, Federal 

Rules of Evidence 701, calls for 

speculation. 

A The user wants -- believes 

that that photo can be categorized on those 

hashtags, why, I don't know why he did it. 

Q Okay. You have no idea what 

the user was thinking when he did that, 

correct? 

A 
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2 Q Okay. Let's go back to your 

3 declaration. We are getting to the end. 

4 MR. DEUTSCH: Okay. This will 

5 be Respondent's 10. 

6 (24-page Annex 22 to the 

7 Declaration of Shkumbin Mustafa was 

8 marked for identification as 

9 Respondent's Exhibit 10 as of this 

10 da te . ) 

11 Q Respondent's 10 is our 

12 reproduction of Annex 22 to your 

13 declaration in black and white with added 

14 TTABVUE numbers. 

15 I will open up Annex 21, the 

16 video file for that, which is the video file 

17 to which Annex 22, Respondent's 10 

18 corresponds. 

19 (Video playing.) 

20 Q Before you did this review, 

21 have you ever heard of Tobacco Leaf Las 

22 Vegas? 

23 A No. 

24 Q Did you do this review 

25 you were instructed by Mr. Frank to 
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2 A Yes. 

3 Q We will continue with the 

4 video. 

5 (Video playing.) 

6 Q I am stopping the video at 54 

7 seconds. 

8 Would you agree that that's the 

9 same image that's shown in 201 TTABVUE 85, 

10 correct? 

11 A Yes. 

12 Q And the description of the 

13 user is that they are proud to serve the 

14 Las Vegas Valley with four convenient 

15 locations, which hosts the largest 

16 selection of premium cigar, pipes and 

17 accessories, correct? 

18 A Yes. 

19 Q Do you know anything 

20 independently about Tobacco Leaf Las Vegas, 

21 other than what you read there? 

22 A No. 

23 Q And you never did any research 

24 to find out about that user? 

25 A 

212-267-6868 
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Q You weren't asked to do so, 

right? 

A No. 

Q Okay. Playing the video. 

(Playing video.) 

Q So you tapped on a picture and 

saw the I'm looking now at sorry. I 

will start at the beginning. 

We're looking at one minute and 

seven seconds into the video. You tapped on 

the photo and got the image that's shown at 

201 TTABVUE 88, correct? 

A Yes. 

Q That reveal the tags? 

A Yes. 

Q Okay. And you did so because 

Mr. Frank told you to do so, correct? 

A Yes. 

Q Before you did that, did you 

have any idea whether there were tags or 

not on that photo before you tapped it? 

A You can tell, there's an 

little icon there, bottom left of the 

photo, that's an indication that there are 
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tags in it. 

Q That's the circle with a dot 

and a horizontal line or something? 

A Yeah, it looks like a profile 

of a human. 

Q Okay. 

A A head and a -- part of a 

torso. 

Q If that appears then you know 

there are tags? 

A Yes. 

Q So before you tapped on this, 

you knew there were tags. 

Did you know what the tags were 

before you tapped on it? 

A Did I know what tags were 

in 

Q Yes. 

A No. 

Q Mr. Frank had not told you 

that? 

A No. 

Q Okay. He just told you to tap 

on the photo and reveal the tags? 

212-267-6868 

Veri text Legal Solutions 

www.veritext.com 516-608-2400 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

) 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

) 

Page 218 

Shkumbin Mustafa 

A Yes, yes. 

Q Okay. Playing the video. 

(Video playing.) 

Q Do you have any knowledge as 

to how many people have viewed that photo 

you just tapped on, the one that had the 

tags revealed, is there any way to tell? 

A I can tell 47 people liked it 

because it says there, but how many people 

viewed it, no. 

Q Okay. 

(Video playing.) 

Q Now, you tapped on another 

picture. This is shown at 133 into the 

video. This is also shown at 201 TTABVUE 

95, correct? 

A Yes. 

Q Okay. You tapped on this 

photo because Mr. Frank told you to, 

correct? 

A Yes. 

(Video playing.) 

Q So you tapped on the photo to 

reveal the tags because Mr. Frank told you 
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to? 

A Yes. 

Q Before you tapped on it, you 

didn't know what tags were there; is that 

correct? 

A No. 

Q Okay. 

(Video playing.) 

Q Okay. Do you have any 

knowledge as to what was in the mind of the 

person or company who owns the Tobacco Leaf 

Las Vegas Instagram account when they 

tagged the photos? 

A No. 

MR. FRANK: Objection. Beyond 

the scope of declaration, Federal 

Rules of Evidence 701. 

Q Okay. Would it be accurate to 

say as to all the Instagram, Twitter and 

Facebook users whose photos you clicked on, 

you never had communication with any of 

those? 

A 

Q 
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2 A That's correct. 

3 Q Okay. And is it accurate that 

4 I with respect to all of those users, you had 

5 no idea what they were thinking at the time 

6 that they posted photos or tagged photos; 

7 is that correct? 

8 MR. FRANK: Objection. 

9 A Correct. 

10 Q Okay. Give me a minute. I 

11 will let you know whether we can let you 

12 go. 

13 A Okay. 

14 MR. FRANK: I will have some 

15 redirect questions. 

16 MR. DEUTSCH: Okay. 

17 (Discussion held off the 

18 record. ) 

19 MR. DEUTSCH: Okay. I have no 

20 further questions on cross-examination 

21 of the witness. 

22 MR. FRANK: Let's go off the 

23 record. 

24 (Discussion held off the 

25 record. ) 

I.--. 
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BY MR. FRANK: 

Q Mr. Mustafa, before you signed 

your declaration, which is entered as 

Respondent's Exhibit 1, did you receive a 

draft of that declaration from me? 

A Yes. 

Q After receiving that draft, 

did you review each and every statement 

contained in that draft? 

A Yes. 

Q Did you review each and every 

exhibit attached to the draft? 

A Yes. 

Q Did you review each and every 

statement carefully? 

A Yes. 

Q Did you review each and every 

exhibit carefully? 

A Yes. 

Q And do you believe that draft 

of your declaration stated the facts 
I 

accurately and honestly? I 
I 

Object_i _o_n __ to ! 
Leading. ｾ＠

MR. DEUTSCH: 

form. Objection. 
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Q You can answer. 

A Yes. 

Q Do you believe that draft 

accurately represented your knowledge? 

A Yes. 

Q Is each and every statement in 

your declaration true and correct, to the 

best of your knowledge? 

A Yes. 

Q And is each and every exhibit 

or annex to your declaration true and 

correct, to the best of your knowledge? 

A Yes. 

Q And did you adopt and 

subscribe to the draft of the declaration 

as your own? 

MR. DEUTSCH: Objection. 

Vague, ambiguous. 

A Did I what? 

Q Did you adopt and sign the 

declaration as your own? 

A Yes. 

Q I believe you previously 

testified that when you were making the 
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audio recordings, you were reading off of a 

script given to you by me; is that correct? 

A Yes. 

Q And prior to making the audio 

recordings, did you review that script 

yourself? 

A Yes. 

Q Did you review each and every 

statement contained in that script? 

A Yes. 

Q Did you review each and every 

statement carefully? 

A Yes, I believe so. 

Q Did you believe that each and 

every statement in that script was 

accurate? 

A Yes. 

Q Did you believe that each and 

every statement in that script was an 

accurate representation of the actions that 

you took that were recorded on the videos 

that were included as annexes to your 

declaration? 

A 
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1 Shkumbin Mustafa 

2 Q I am going to ask you to look 

3 at Respondent's Exhibit 3, Annex No.4. 

4 A (Perusing. ) Okay. 

5 Q I believe at one point 

6 Mr. Deutsch had asked you how many pictures 

7 you had scrolled past before getting to the 

8 one on page number 200 TTABVUE 239? 

9 A Yes. 

10 Q And you had testified that 

11 there are definitely hundreds. And later 

12 Mr. Deutsch asked you to count the number 

13 of posts or images prior to getting to the 

14 image on page 200 TTABVUE 239 and you had 

15 approximated that there were 174? 

16 A Yes. 

17 Q Do you recall that? 

18 A Yes. Was it 174 or 194, I 

19 don't remember. 

20 Q Did you exclude when counting 

21 the 174 images that appear on multiple 

22 pages? 

23 MR. DEUTSCH: Objection. 

24 Form. Objection, assumes facts not in 

25 evidence. 

212-267-6868 
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Shkumbin Mustafa 

A No. I just approximately I 

did the calculation, the four -- 12 per 

page and there could be some of them are 

similarly -- I don't know, it's an 

approximate number of what I thought. 

Q So it could be less? 

A Could be less, yeah. 

Q I believe Mr. Deutsch asked 

you a series of questions concerning images 

posted, images that you reviewed, in 

between pages 200 TTABVUE 230 and 272. 

Do you recall those questions? 

A Yes. 

Q Is it true that these are 

images that appear on the General Cigar 

Instagram account for Cohiba, if you click 

on the icon indicated on page 200 TTABVUE 

228? 

A Yes. 

MR. DEUTSCH: Hold on. 

Objection to form, objection vague, 

objection, assumes facts not in 

I 

l 
evidence. 

MR. FRANK: That's all my 

212-267-6868 
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1 Shkumbin Mustafa 

2 questions. 

3 BY MR. DEUTSCH: 

4 Q I have one or two questions on 

5 recross. 

6 Was Mr. Frank present when you 

7 did the video recording, video recordings 

8 that we have looked at today? 

9 MR. FRANK: Objection. Asked 

10 and answered. 

11 A I cannot recall that. 

12 Q Okay. Did you give Mr. Frank 

13 any notes of your video recording before he 

14 presented you with a script to read to be 

15 synchronized with the video recording? 

16 A I don't remember. 

17 Q Did you talk to Mr. Frank to 

18 tell him specifically what you had done on 

19 a step-by-step basis before he wrote the 

20 script that you read on the synchronized 

21 recordings? 

22 A 

23 Q 

2 4 him? 

25 A 

212-267-6868 

Yes. 

Okay. When did you talk to 

I don't remember. 
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Shkumbin Mustafa 

during the time when I was doing all this 

stuff. 

Q Did you give him a 

step-by-step description of everything you 

did in terms of your video recordings? 

A Step-by-step description? 

Q Yes. 

A Written? 

Q Yes. 

A I don't remember. I don't 

think so. 

Q So the drafting of the 

description of what you did that you read, 

to your best knowledge, it was written by 

Mr. Frank, without actually observing you 

do that video review, correct? 

A Sorry, say that again? 

Q Mr. Frank wrote the 

descriptions that you read that were 

recorded on the audio portion of the 

various annexes, which we have looked at 

today, correct, he wrote them? 

A 

Q 

212-267-6868 
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Shkumbin Mustafa 

you read from? 

A Yeah, I got that, yeah. 

Q And he wasn't present to watch 

you do those video reviews? 

MR. FRANK: Okay. Asked and 

answered. Mischaracterizes the 

testimony. He doesn't recall whether 

I was there or not. 

A I don't remember that. 

Q Okay. Before you read the 

script that Mr. Frank wrote for you, did 

you go back to look at the videos 

themselves to determine whether the script 

was accurate? 

A I don't remember that. I 

at that time? 

Q Mm-hmm. 

A I don't remember that at that 

time. 

Q Okay. So as far as you can 

recall, you just took the script and read 

it when it was handed to you and it was 

recorded for purposes of being included in 

these exhibits, correct? 

212-267-6868 
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I Shkumbin Mustafa 

MR. FRANK: Objection. 

Q Do you recall that part? 

A Say it again. 

Q Do you recall having reviewed 

the script together with the video 

recordings before your voice was recorded 

and synched to those video recordings? 

A I'm just trying to think about 

that particular time. No, I just sent the 

videos out, so I don't I don't think so. 

MR. DEUTSCH: Okay. No 

further questions. I think that's it. 

MR. SEDDIGH: I would ask to 

clarify the record, one question. 

MR. DEUTSCH: Go ahead. 

BY MR. FRANK: 

Q Prior to signing your 

declaration, did you review each of the 

videos that include a video and an audio 

synched up to make sure that they were 

accurate and reflected the actions that you 

had taken? 

form. 

212-267 -6868 
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Yes. 

MR. FRANK: That's it. 

MR. DEUTSCH: Okay. That's 

(Time noted: 3:51 p.m.) 
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4 

C E R T I F I CAT ION 

STATE OF NEW YORK ) 

5 COUNTY OF NEW YORK ) 

6 

ss. 

7 I, BRITTANY SALINE, a Notary Public for and 

8 within the State of New York, do hereby certify: 

That the witness whose testimony as herein 

set forth was duly sworn by me. 

I further certify that I am not related to 

any of the parties to this action by blood or 

9 

10 

11 

12 

13 marriage, and that I am in no way interested in 

14 the outcome of this matter. 

15 IN WITNESS WHEREOF, I have hereunto set my 

16 hand this 24th day of October, 2019. 
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23 

24 

25 
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Federal Rules of Civil Procedure 

Rule 30 

(e) Review By the Witness; Changes. 

(1) Review; Statement of Changes. On request by the 

deponent or a party before the deposition is 

completed, the deponent must be allowed 30 days 

after being notified by the officer that the 

transcript or recording is available in which: 

(A) to review the transcript or recording; and 

(B) if there are changes in form or substance, to 

sign a statement listing the changes and the 

reasons for making them. 

(2) Changes Indicated in the Officer's Certificate. 

The officer must note in the certificate prescribed 

by Rule 30(f) (1) whether a review was requested 

and, if so, must attach any changes the deponent 

makes during the 30-day period. 

DISCLAIMER: THE FOREGOING FEDERAL PROCEDURE RULES 

ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY. 

THE ABOVE RULES ARE CURRENT AS OF APRIL 1, 

2019. PLEASE REFER TO THE APPLICABLE FEDERAL RULES 

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION. 



) 

VERITEXT LEGAL SOLUTIONS 
COMPANY CERTIFICATE AND DISCLOSURE STATEMENT 

Veritext Legal Solutions represents that the 

foregoing transcript is a true, correct and complete 
transcript of the colloquies, questions and answers 
as submitted by the court reporter. Veritext Legal 

Solutions further represents that the attached 
exhibits, if any, are true, correct and complete 
documents as submitted by the court reporter and/or 

attorneys in relation to this deposition and that 
the documents were processed in accordance with 

our litigation support and production standards. 

Veritext Legal Solutions is committed to maintaining 
the confidentiality of client and witness information, 
in accordance with the regulations promulgated under 

the Health Insurance Portability and Accountability 
Act (HIPAA), as amended with respect to protected 
health information and the Gramm-Leach-Bliley Act, as 

amended, with respect to Personally Identifiable 
Information (PII). Physical transcripts and exhibits 
are managed under strict facility and personnel access 
controls. Electronic files of documents are stored 
in encrypted form and are transmitted in an encrypted 

fashion to authenticated parties who are permitted to 
access the material. Our data is hosted in a Tier 4 

SSAE 16 certified facility. 

Veritext Legal Solutions complies with all federal and 
State regulations with respect to the provision of 

court reporting services, and maintains its neutrality 

and independence regardless of relationship or the 
financial outcome of any litigation. Veritext requires 
adherence to the foregoing professional and ethical 

standards from all of its subcontractors in their 
independent contractor agreements. 

Inquiries about Veritext Legal Solutions' 
confidentiality and security policies and practices 

should be directed to Veritext's Client Services 
Associates indicated on the cover of this document or 

at www.veritext.com. 














































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































